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In the United States Circuit Court of Appeals, for the Ninth

Circuit,

ISAAC S. MOKiELAND,

Complainant and Appellant,

vs.

J. SAM BROWN, as Receiver of the

First National Bank of Helena,

Montana,

Defendant and Respondent.

Stipulation as to Printing.

' It is hereby stipulated by and between the parties

above named by their counsel, respectively, that the clerk

of this court shall print only the original complaint, and

demurrer thereto; the amended bill herein, the demurrer

thereto, the decree of the court, the notice of appeal and

the allowance thereof, the assignment of errors, together

with proceedings had herein and all orders made by the

court in this cause, including the order of the court sus-

taining the demurrer of the defendant to the amended



2 Isaac S. Moreland vs.

bill, comprising pages to of the certified rec-

ord herein, and that the cause may be heard upon such

printed record; the parts of the record not to be printed

under this stipulation embracing the summons from the

District Court of the First Judicial District of the State

of Montana in and for the County of Lewis and Clarke,

and the petition for the removal of the cause on behalf

of the defendant to the Circuit Court of the United States

in and for the District of Montana, with the bond and

order removing the cause, and also the citation and bond

on this appeal.

Helena, Montana, July 14, 1897.

RICHARD R. PURCELL, and

THOMAS J. WALSH,

Solicitors for Appellant.

TOOLE & WALLACE,
Solicitors for Respondent.

In the District Court of the First Judicial District, of the State

of Montana, in and for the County of Lewis and Clarke.

ISAAC S. MORELAND,
Plaintiff,

vs.

E. D. EDGERTON, as Receiver of the

First National Bank of Helena, Mon-

tana,

Defendant.

>



/. S. Brown, Receiver First National Bank of Helena. 3

Complaint.

The plaintiff above named complains to the court, and

alleges:

I. That the First National Bank of Helena, Montana,

is a corporation organized under the laws of the United

States in reference to national banks; that on the third

day of September, 1896, it suspended operations, being in-

solvent, and that thereafter, on or about the 15th day of

October, 1896, the said defendant was, by the comptrol-

ler of the currency, duly appointed the receiver thereof.

II. Plaintiff further avers that on the 31st day of Au-

gust, 1896, there was due the plaintiff from one Thomas

Anderson of the city of New York, the sum of |2,635.00,

which on said date, the said Anderson, by agreement with

plaintiff, deposited in the First National Bank of New

York City, to be, by the said bank, transmitted and paid

to plaintiff.

III. That the said First National Bank of New York

forthwith telegraphed to the First National Bank of Hel-

ena, Montana, on said 31st day of August, 1896, to pay

the said sum of $2,635.00 to the plaintiff and charge the

same to the account of the said First National Bank of

New York ; that plaintiff, being advised of the said direc-

tion so received by the said First National Bank of Hel-
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ena, Montana, called at the said bank and demanded pay-

ment of said sum, but that said bank refused to give the

plaintiff anything in payment of the said sum except ex-

change drawn by it upon the said First National Bank

of New York, which plaintiff refused to accept; that the

said bank likewise requested of plaintiff that he permit

the said sum to be placed to the credit of his account with

the said First National Bank of Helena, Montana, with

which request plaintiff likewise refused to comply; and

that after further protracted negotiations, the plaintiff

that at all times demanding the immediate payment of

the said sum in cash, the said bank peremptorily declin-

ed to give the plaintiff anything except exchange on New
York; that finally plaintiff accepted of the said First Na-

tional Bank of Helena, Montana, a draft drawn by it on

the First National Bank of New York, with the express

reservation on his part at the time, declared to the said

bank, that he should consider it as payment only in the

case said draft was duly honored.

IV. And plaintiff further avers that the said draft was

forthwith transmitted to the First National Bank of New
York, and payment of the same by it was refused for the

reason, as the fact was, that the said First National Bank
of Helena, Montana, had closed its doors and suspended

prior to the presentation of the said draft for payment
to the said First National Bank of New York.

V. And plaintiff further avers that immediately up-

on the payment of the said sum to the said First National
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Bank of New York, by the said Anderson, the said bank

placed the same to the credit of the account of the First

National Bank of Helena, Montana, marking the entry

thereof on its books as on account of plaintiff; and plain-

tiff further avers that at the time of the suspension of the

said First National Bank of Helena, Montana, it had to

its credit upon the books of the First National Bank of

New York about |11,000.00.

That it was at that time obligated to the said First Na-

tional Bank of New York in an amount equal to about

115,000.00 to secure the payment of which the said First

National Bank of New York held collateral security of

the First National Bank of Helena, Montana, amounting

to the face value of upwards of $100,000.00; that subse-

quent to the appointment of the defendant as receiver as

aforesaid, by the advice and permission of the comptrol-

ler of the currency, he paid to the said First National

Bank of New York a sum equal to the difference between

the am'ount for which said collateral was held and the

amount to which the said First National Bank of Helena

was credited by the said First National Bank of New

York including the sum so as aforesaid paid it on ac-

count of plaintiff to-wit, about |4,000.00, and thereby pro-

cured the said collateral to be released and turned over to

defendant, out of which the said defendant has, since the

same was so turned over to him as aforesaid, realized a

sum largely in excess of the amonnt paid to the said First

National Bank of New York as aforesaid.
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VI. And plaintiff fnrther avers that prior to the com-

mencement of this action he duly demanded of the de-

fendant that he pay plaintiff the said sum of |2,635.00,

the plaintiff offering at the same time to surrender to the

defendant the said draft so as aforesaid made in his fa-

vor on the said Fii^t National Bank of New York by the

said Fii'^t National Bank of Helena, but the defendant

refused and still refuses to pay said sum or any part

thereof; and the plaintiff hereby offers to surrender the

said draft into court and deliver the same up to defend-

ant.

Wherefore, plaintiff demands judgment that the said

defendant as receiver of the said First National Bank of

Helena, Montana, be required by this court to pay to the

plaintiff the said sum of $2,635.00; that plaintiff recover

his costs herein, and that he have such other and further

relief as to the court may seem just.

R. R. PURCELL &
T. J. WALSH,
Attorneys for Plaintiff.

State of Montana,
\ ss

County of Lewis and Clarke.

Isaac S. Moreland, being duly sworn says that he is the

plaintiff above named; that he has read the foregoing

complaint, and that the matters and facts stated therein

are true to his own knowledge, except as to such as are
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therein stated on information and belief, and as to such

he believes it to be true.

ISAAC S. MOEELAND.

Subscribed and sworn to before me this 25th day of No-

vember, 1896.

T. J. WALSH,

Notary Public in and for Lew^is and Clarke County, State

of Montana.

[Endorsed]: Filed, Nov. 28, '96. Jess C. Eicker, Clerk.

Bv Geo. E. Bavha, D. C.

In the District Court of the First Judicial District of the State

of Montana, in and for the County of Lewis and Clarke.

ISAAC S. MORELAND,
Plaintiff,

vs.

E. D. EDGERTON, as Receiver of the ?

First National Bank, of Helena,

Montana,

Defendant.

Demurrer.

Now comes the defendant, E. D. Edgerton, as receiver

of the First National Bank of Helena, Montana, in the
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abovo-oiititlod action and demurs to the plaintiffs com-

plaint therein, and for cause shows:

I. Tliat said complaint does not state facts sufficient

to constitute a cause of action.

TOOLE & WALLACE,
Attorneys for Defendant.

[Endorsed]: Filed, Janj. 13th, 1897. Finlay McEae,

Clerk. By Jas. Gilchrist, D. C.

And thereafter, to-wit on the 27th day of April, 1897,

an order was duly made which is entered on final record

as follows, to-wit:

United States Circuit Courty District of Montana,

I. S. MORELAND,

vs.

E. D. EDCxERTON, as Receiver of the ^ ^^' ^^^'

First National Bank of Helena,

Montana.

Order Sustaining Demurrer.

16th day April term A. D. 1897, Tuesday the 27th day

of April 1897. In open court.

This cause came on regularly for hearing this day on

demurrer to complaint, T. J. Walsh, Esq. appearing as
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counsel for plaintiff and Wm. Wallace, Jr., Esq., appear-

ing as counsel for defendant, and after argument of coun-

sel demurrer submitted, and after due consideration, it

is ordered that said demurrer be and the same hereby sus-

tained, and thereupon plaintiff granted ten days in which

to amend complaint.

And thereafter, to-wit, on the 10th day of May, 1897,

an order was duly made which is entered on final record

as follows, to-wit:

"< United States Circuit Court, District of Montana.

I. S. MORELAND,

vs.

> No 466
E. D. EDGERTON, as Receiver of the

First National Bank of Helena,

Montana,

Order Substituting Party Defendant.

24th day of April term, A. D. 1897, Monday, the 10th

day of May, 1897. In open court.

On motion of counsel for plaintiff, said plaintiff is here-

by granted leave to substitute as party defendant herein

J. Sam Brown as receiver of the First National Bank of

Helena, Montana, in place and stead of E. D. Edgerton as
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receiver, and thereupon plaintiff granted leave to file

amended bill of complaint.

And thereafter on said 10th day of May, 1897, com-

plainant herein filed his amended bill in equity which is

entered on final record as follows, to-wit:

In the Circuit Court of the United States^ Ninth Judicial Dis-

trict, in and for the District of Montana.

ISAAC S. MORELAND,
Complainant,

vs.

J. SAM BROWN, as Receiver of the

First National Bank of Helena,

Montana,

Defendant.

Amended Bill of Complaint.

To the Judges of the Circuit Court of the United States,

for the District of Montana:

Your orator, Isaac S. Moreland, by leave of Court first

had and obtained, files this, his amended bill, against the

above named J. Sam Brown, as receiver of the First Na-

tional Bank, of Helena, Montana, and says:
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I.

That the First National Bank, of Helena, Montana, is

a corporation organized under tlie laws of the United

States in reference to national banks; that on the 3rd day

of September, 1896, it suspended operations, being insol-

vent, and that thereafter, on or about the 15th day of Oc-

tober, 1896 one E. D. Edgerton was, by the comptroller

of the currency, duly appointed the receiver thereof.

II.

Your orator further avers that on the 31st day of Au-

gust, 1896, there was due your orator from one Thomas

Anderson, of the city of New York, the sum of $2,635.00,

which on said date, the said Anderson, by agreement

with your orator deposited in the First National Bank, of

New York City, a corporation organized under the laws

of the United States in reference to national banks, to be

by the said bank transmitted and paid to your orator.

III.

That the said First National Bank of New York, forth-

with telegraphed to the First National Bank of Helena,

Montana, on said 31st day of August, 1896, to pay the

said sum of $2,635.00 to your orator and charge the same

to the account of the said First National Bank, of New
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York; that your orator being advised of the said direc-

tion, so received by the said First National Bank, of Hel-

ena, Montana, called at the said bank and demanded pay-

ment of said sum, but that the said bank refused to give

your orator anything in payment of the said sum, except

the exclmnge drawn by it upon the said First National

Bank, of New York, which your orator refused to accept;

that the said bank likewise requested your orator that he

permit the said sum to be placed to the credit of his ac-

count with the said First National Bank, of Helena, Mon-

tana, Avith which request your orator likewise refused to

comply; and that after further protracted negotiations,

your orator at all times demanding the immediate pay-

ment of the said sum in cash, the said bank peremptorily

declined to give your orator anything except exchange

on New York; that finally your orator accepted of the

said First National Bank, of Helena, a draft drawn by it

on the First National Bank, of New York, with the ex-

press reservation on his part at the time, declared to the

said bank, that he should consider it payment only in

case the said draft was duly honored.

IV.

And your orator further avers that the said draft was

forthwith transmitted to the First National Bank, of

New York, and payment of it was refused for the reason,

as the fact was, that the said First National Bank, of

Helena, Montana, had closed its doors and suspended
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prior to the presentation of the said draft for payment to

the said First National Bank, of New York.

V.

And your orator further avers that immediately upon

the payment of the said sum to the said First National

Bank, of New York, by the said Anderson, the said bank

placed the same to the credit of the account of the First

National Bank, of Helena, Montana, marking the entry

thereof on its books as on account of your orator. And

your orator further avers that at the time of suspension

of the said First National Bank, of Helena, Montana, it

had to its credit upon the books of the First National

Bank, of New York, about fll.OOO.OO; that it was at

that time obligated to the said First National Bank, of

New York, in an amount equal to about |15,000.00, to se-

cure the payment of which the said First National Bank,

of New York, held collateral security, consisting of bills

payable and other evidences of indebtedness due the said

First National Bank, of Helena, amounting to the face

value of upw^^rds of $100,000.00; that subsequent to the

appointment of the said E. D. Edgerton, as receiver as

aforesaid, by the advice and permission of the comptrol-

ler of the currency, for the purpose of redeeming such col-

lateral security, he paid to the said First National Bank

of New York, a sum equal to the difference between the

amount for which said collateral was held and the

amount to which the said First National Bank, of Hel-
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ena, was credited by the said First National bank of New

York, including the sum so as aforesaid paid it on ac-

count of your orator, to-wit, about |4,000.00, and thereby

procured the said collateral to be released and turned

over to the said receiver, out of which the said defendant

has, since the same was so turned over to him as afore-

said as your orator is informed and believes, realized a

sum largely in excess of the amount paid to the First Na-

tional Bank, of New York, as aforesaid.

VI.

And your orator further avers on information and be-

lief that at the time the said First National Bank of New

York surrendered (he said collateral upon the receipt by

it from the said receiver of the balance so remaining due

it from the said First National Bank of Helena, it believ-

ed and supposed that the said First National Bank, of

nelena,had paid your orator the amount of said draft

and was justly entitled to the credit for the amount of

same, so given it on the books of the said First National

Bank of New York.

VII.

And your orator further avers that prior to the com-

mencement of this action he duly demanded of the said

receiver that he pay your orator the said sum of |2,635.00,

your orator offering at the same time to surrender to de-

fendant the said draft, so as aforesaid made in his favor
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on the said First National Bank of New York, by the

First National Bank of Helena, but that said receiver and

his successor refused and still refuse to pay the said sum

or any part thereof; and your orator hereby offers to sur-

render the said draft into court and deliver the same up

to defendant.

VIII.

And your orator further avers that subsequent to the

occurrence of the acts hereinbefore set out, the said E.

?>. Edgerton resigned as receiver of the said First Na-

tional Bank, of Helena, and that the defendant was duly

appointed his successor; that he qualified as such; that

all effects of the said bank have been turned over to him

as such receiver and that he is now acting in that capac-

ity.

IX.

And vour orator further avers that at the time the said

First National Bank, of Helena, delivered the said draft

to your orator it was hopelessly and irretrievably insol-

vent and that its being so insolvent was known to the ex-

ecutive officers and trustees thereof but was not known

by your orator.

Wherefore, your orator prays judgment that he be de-

creed to have a lien upon the said collateral securities,

so as aforesaid by the said receiver redeemed from the

First National Bank, of New York, to the amount of

$2,635.00, together with the interest thereon at the rate
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of ten per cent from the 31st day of August, 1896; that

said defendant be required to pay into court for the use

of your orator the said sum with interest thereon as

aforesaid and that your orator recover his costs herein

and that he have such other and further relief as to the

court may seem just.

R. E. PUECELL &

T. J. WALSH,

Solicitors and Attorneys for Complainant.

State of Montana,

County of Lewis and Clarke
S ss.

E. E. Purcell, being duly sworn, deposes and says that

he is one of the attorneys for the above-named complain-

ant and makes this verification in his behalf, that he has

read the foregoing bill and knows the contents thereof;

that the facts therein stated are true to the best of his

knowledge, information, and belief. That the reason he

makes this verification is that complainant is absent

from the county of Lewis and Clarke, wherein affiant re-

sides .

Subscribed and sw^orn to before me this 7th day of May,

1897.

T. J. WALSH,
Notary Public in and for Lewis and Clarke County, State

of Montana.

[Endorsed]: Title of Court and Cause. Bill in Equity.

Filed May 10, 1897.
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And thereafter to-wit on the 7th day of June, 1897, the

defendant filed his demurrer to said amended bill in

equity which is entered on final record as follows, to-wit:

In the Circuit Court of the Ninth Circuit of the United States

in and for the District of Montana,

ISAAC S. MORiELAND,
Complainant,

vs.

J. SAM BEOWN, as Receiver of the

First National Bank of Helena,

Montana,

Defendant.

Demurrer to Amended Complaint.

The demurrer of the above-named defendant, J. Sam

Brown, as receiver of the First National Bank of Hel-

ena, Montana, to the amended bill of complaint, of the

above-named plaintiff.

This defendant, by protestation, not confessing or ac-

knowledging all or any of the matters or things, in the

said bill of complaint contained, to be true, in such man-

ner and form as the same are herein set forth and alleged,

doth demur to said amended bill.
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And for causes of demurrer showeth:

1. Tliat it appearetli by the complainant's own show-

ini;' by said amended bill, that he is not entitled to the

reli(^f prayed by the amended bill against this defendant.

AVherefore, and for divers other good causes of demur-

rer appearing on the said bill, as amended, this defend-

ant dotli demur thereto. And he prays the judgment of

the Honorable Court whether he shall be compelled to

make an answer to the said amended bill; and he hum-

bly prays to be hence dismissed with reasonable costs in

this behalf sustained.

TOOLE & WALLACE,
Solicitors and Counsel of Above-named Defendant.

I hereby certify that the foregoing demurrer is in my
opinion, well founded in point of law.

Dated, Helena, Montana, June 5th, 1897.

W. WALLAOE, JK.

Of Counsel for Defendant.

United States of America,

District of Montana, y gg^

County of Lewis and Clarke.

J. Sam Brown being duly sworn deposes and says: I

am the defendant above named. The foregoing demur-

rer is not interposed for delay.
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Subscribed and sworn to before me this 7tli day of

June, 1897.

Notary Public in and for said Lewis and Clarke County,

Montana .

Verification waived.

R. K. PUKCELL &

T. J. WALSH.

[Endorsed] : Title of Court and Cause. Filed June Tth,

1897.

And thereafter to-wit on the 24th day of June, 1897, an

order was made sustaining said demurrer which said or-

der is entered on final record as follows, to-wit:

United States Circuit Court j District of Montana.

I. S. MOKELAND,

vs.

J. SAM BROWN, as Receiver of the )
^^' ^^^•

First National Bank, of Helena,

Montana.

Order Sustaining Demurrer.

51st day, April term A. D. 1897, Thursday, the 24 day

of June, A. D. 1897. In open court.

This cause came on regularly for hearing this day on
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(1cininT(M' lo bill of complaint, and after argument of

counsel demurrer submitted to the court, and after due

considei-ation it is ordered that said demurrer be and the

same hereby is sustained.

And thereupon decree in favor of defendant ordered en-

tered for dismissal of action and costs.

And thereafter, to-wit on the 30th day of June, A. D.

1897, a final decree was duly signed, which said final de-

cree is entered on final record as follows, to-wit:

In the Circuit Court of the United States, Ninth Cirmii

District of Montana.

ISAAC MORELA^^D,

Complainant,

vs.

J. SAM BKOWN, Receiver,

Defendant.

Decree of Dismissal.

Be it remembered, that the above action having come

on for judgment upon the sustaining of defendant's de-

murrer to the amended complaint, plaintiff having elected

to stand upon his amended complaint, defendant having

moved for judgment, it is therefore ordered and adjudged

that said bill of complaint be dismissed; that complainant
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be dismissed out of court without day and take nothing

by his said bill, and that defendant recover his costs here-

in taxed at ($38.80) thirty-eight 80-100 dollars.

Signed and passed in open court this 30th day of June

A. D. 1897.

HIRAM KNOWLES,
Judge.

[Endorsed]: Title of Court and Cause. Decree. Filed

and entered June 30th, 1897. Geo. W. Sproule, Clerk.

And thereafter, to-wit on the 14th day of July, 1897,

the notice of appeal herein and allowance thereof was

duly filed as follows, to-wit:

In the Circuit Court of the United States, Ninth Judicial

Circuity in and for the District of Montana.

ISAAC S. MORELAND, 1

Complainant,

vs.

J. SAM BROWN, as Receiver of the

First National Bank of Helena,

Montana,

Defendant.
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Notice of Appeal.

The above complainant Isaac S. Moreland, conceiving

himself aggrieved by the decree herein entered by the Cir-

cuit Court of the United States, in and for the District of

Montana, on the 30th day of June, 1897, dismissing the

bill of complaint of the complainant and adjudging that

he take nothing by his action, and for costs to the defend-

ant, do hereby appeal from the said decree to the United

States Circuit Court of Appeals for the Ninth Circuit, and

he prays that this, his appeal, may be allowed; and that

a transcript of the record and proceedings and papers up-

on which said decree was made, duly authenticated may

be sent to the said United States Circuit Court of Appeals

for the Ninth Circuit.

Helena, Montana, July 8, 1897.

RICHARD R. PURCELL and

THOMAS WALSH,
Solicitors for complainant.

And now to-wit on the 12th day of July, 1897, it is or-

dered that the appeal be allowed as prayed for.

HIRAM KNOWLES,
Judge presiding.

Due personal service of the foregoing notice of appeal,

this 14th day of July, 1897, hereby admitted.

TOOLE & WALLACE,
Solicitor for Defendant.

[Endorsed]: Title of Court and Cause. Notice of Ap-

peal. Filed July 14, 1897. Geo. W. Sproule, Clerk.
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And thereafter, to-wit on the 8th day of July, 1897, the

petition for appeal and assignment of error was filed here

in in the words and figures as follows, to-wit:

Petition for Appeal.

United States of America,

)

District of Montana. \

To the Honorable Justices of the United States Circuit

Court of Appeals, for the Ninth Circuit:

And now comes Isaac S. Moreland, by his solicitors,

Richard R. Purcell and Thomas J. Walsh, and complains

hat in the records and proceedings, and also in the rendi-

tion of the decree in a suit between the said Isaac S. More-

land, complainant, and J. Sam Brown, as receiver of the

First National Bank of Helena, Montana, heard in and

before the United States Circuit Court, in and for the Dis-

trict of Montana wherein a decree was by the said court

rendered and entered on the 30th day of June, 1897, in

favor of the defendant therein, the said J. Sam Brown,

as receiver of the First National Bank of Helena, Mon-

tana, manifest error hath intervened to the great damage

of the said Isaac S. Moreland.

Wherefore he prays for the allowance of an appeal and

such other process as may cause the same to be corrected
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by the United States Circuit Court of Appeals for the

^"^inth Circuit aforesaid.

RICHARD R. PURCELL and

THOMAS J. WALSH,

Solicitors for the said Complainant Isaac S. Moreland

The appeal in the above cause allowed as prayed for

tliis the 12th day of July, 1897.

HIRAM KNOWLES,
Judge.

In the Circuit Court of the United States j in and for the Dis-

trict of Montana.

ISAAC S. MORELAND, 1

Appellant,

vs.

J. SAM BROWN, as Receiver of the
f

First National Bank of Helena,

Montana.

Respondent.
J

Assij^nment of Errors.

1. It was error in the court to sustain the demurrer of

the respondent to the amended bill herein.

2. It was error in the court to render a decree herein

in favor of the respondent adjudging that the appellant
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take nothing by his suit and for costs to the respondent,

or any decree whatever in favor of the said respondent.

HICHARD R. PURGELL and

THOMAS J. WALSH,

Solicitors for appellant.

[Endorsed]: Title of Court and Cause. Petition and

Assignment of Errors. Filed July 8, 1897. Geo. W.

Sproule, Clerk.

In the Circuit Court of the United States^ Ninth Circuity Dis-

trict of Montana,

United States of America.
ss.

District of Montana.

Clerk's Certificate to Transcrlptr

I, George W. Sproule, clerk of the United States Cir-

cuit Court, Ninth Circuit, District of Montana, do hereby

certify and return to the Honorable the United States

Circuit Court of Appeals for the Ninth Circuit, that the

foregoing volume, CQnsisting of 36 pages, numbered con-

secutively from 1 to 36 inclusive, is a true and correct

transcript of the pleadings, process, records, orders, and

decree and other proceedings had in said cause, and of the

whole thereof, as appear from the original records and

files of said court in my custody ; and I further do certify
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and return that I have annexed to said transcript, and

included within said paging the original citation.

I further certify, that the costs of the transcript of rec-

ord amounts to the sum of |11.50, and that the same has

been paid by the appellant.

In witness w^hereof, I have hereunto set my hand and

affixed the seal of said court at Helena, Montana, this

28th day of July, A. D. 1897.

[Seal] GEO. W. SPROULE,

Clerk.

[Endorsed]: No. 390. United States Circuit Court of

Appeals for the Ninth Circuit. Isaac S. Moreland, Ap-

pellant, V. J. Sam Broiwn, as Receiver of the First Na-

tional Bank of Helena, Appellee. Transcript of Record.

Appeal from the United States Circuit Court for the Dis-

trict of Montana.

Filed Aug. 2, 1897.

F. D. MONCKTON,

Oerk.
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UNITED STATES CIRCUIT COURT
OF APPEALS

FOR THE NINTH CIRCUIT.

ISAAC S. MORELAND,
Appellant.

vs.

J. SAM BROWN, as Receiver of the

First National Bank of Helena,
Appellee.

APPELLANT'S BRIEF.

This case comes to this court on appeal from the decree of the

Circuit Court of the Ninth Judicial Circuit in and for the District

of Montana, entered upon the order of that court sustaining the

appellee's general demurrer to the appellant's amended bill of com-

plaint.

The First National Bank of Helena, a national banking institu-

tion, closed its doors and suspended business hopelessly and irre-

trievably insolvent on September 3, 1896. On August 31, 1S96,



the appellant had due him from one Anderson, then in New York

City, $2,635. P)}' agreement between appellant and Anderson,

the latter on that day deposited the amount named, in payment of

his obligation to appellant, in the First National Bank of New

York, to be by it transmitted to appellant. The New York bank

immediately placed this amount to the credit of the First National

Bank of Helena and telegraphed the latter to pay a like sum to

appellant. Appellant being advised of this direction, called on the

First National Bank of Helena and demanded payment, but that

bank refused to give him anything in payment except exchange

drawn by it on the First National Bank of New York. This,

appellant refused to take. The Helena bank then requested that

he allow it to place the amount to the credit of his account with it.

This he likewise refused. After protracted negotiation, appellant

at all times demanding payment to him in cash, and the bank

finally peremptorily refusing to give him anything except ex-

change on New York, he took a draft drawn by the First National

l^ank of Helena on the First National Bank of New York, with the

express reservation declared to the bank at the time, however,

that he should consider it as payment of the amount due him

only in case it was duly honored.

At this time the bank was insolvent as before recited, and it was

known by its of^cers to be so. The draft was immediately for-

warded for payment, but payment was refused because the drawer

had suspended.

At the time of the suspension of the Helena bank, it had to its

credit on the books of the New York bank, including the credit

placed there on account of the money of appellant applied by the
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latter bank to the credit of the account of the Helena bank, about

$1 1,GOG. It was aFthe same time obligated to the New York bank

to the amount of about $15,000, and to secure this indebtedness

the New York bank held collateral notes and other securities

pledged with it by the Helena bank, the face value of which was

about $IGG,GGG.

After a receiver of the suspended bank had been appointed,

under the advice and permission of the Comptroller of the Cur-

rency, he redeemed these collaterals by paying the New York bank

the difTerence between the amount with which the Helena bank

stood credited on its books (including the credit on account of

appellant's money), and the amount to which it was obligated and

for which the collaterals were peldged, and thus procured the

securities to be released and turned over to him, the receiver, the

New York bank supposing that the^Helena bank had paid appel-

lant pursuant to its telegram. Out of these collaterals the receiver

obtaining them, and the appellee, his successor, substituted as de-

fendant, has realized more than tlie amount paid to redeem them.

The appellee, under these circumstances, asks that he be decreed

to have a lien upon the collaterals so redeemed to the amount of

$2,635 ^^cl interest, and that the appellee be required to pay into

court that amount to his use.

That he is entitled to this relief seems perfectly clear, either

under the doctrine of the right to follow trust funds or the doctrine

of equitable assignment or subrogation.

That the relation of debtor and creditor never existed between
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appellant and either of the banks as to these funds must be

conceded. The title to them at all times remained in the appellant.

Montagu vs. Pacific Bank, 8i Fed. 602.

First National vs. Armstrong, 36 Fed. 59.

They were used by the two banks, or rather by the New York

bank and the receiver, in paying off a secured indebtednes due

from the Helena bank to the New York bank. Practically the

money was used in the purchase by the receiver of the equity of

redemption which the Helena bank had in the collaterals.

The rule that when the money for a purchase is furnished by one

and the title taken in the name of another a trust arises in the

property purchased in favor of the former is, of course, well estab-

lished.

Perry on Trusts, 126.

Pomeroy's Equity Jurisprudence, 1037.

If the transaction is carried on with the knowledge and assent

of the owner of the funds the trust is "resulting''; if the funds are

applied by a person holding them in a fiduciary capacity in viola-

tion of the trust under which he holds them, it is called "con-

structive."

Perry on Trusts, 127.

Pomeroy's Eq. Juris., 1037, note, 105 1.

So if a thief steals my money and converts it into some other

form of property a trust arises in such property in mv favor.

New^ton vs. Porter, 69 N. Y. 133.

Bank vs. Barry, 125 Mass. 20.

Or if my servant embezzles it.

Wells vs. Robinson, 13 Cal. 133.
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Whenever one puts the money of another into property the trust

arises.

Nebraska Bank vs. Johnson, 71 N. W. 294.

Beck vs. Uhrich, 13 Pa. St. 636.

The rule is not confined to real estate, but embraces personal

property as well, bonds, annuities, stocks, mortgages or other

personal interests.

Perry on Trusts, 130.

It is but an application of this principle to hold that when a

thief steals money or an agent embezzles it and uses it in paying

off a mortgage on his house, the mortgage is kept ailve in equity

and is held to be assigned to the person whose funds were used in

paying it off.

In Greiner vs. Greiner, 58 Gal. 115,

the defendant had used funds of his wife, the plaintiff, in paying off

an indebtedness at a bank to secure which it held certain notes

secured by mortgages which he had pledged as collateral. He

then transferred them to other defendants, not bona fide pif/xhas-

ers, and the court held that she had a lien upon the securities to the

amount to which her money had been applied to redeem them

at the bank.

It is absolutely impossible to distinguish in any way this case

from the one at bar. It is rare that a precedent so fully meets the

case presented.

The case of

Oury vs. Saunders, 13 S. W. 1030,

is equally conclusive upon the equity of the bill. In that case a



g^uardiaii purchased a piece of real estate which became his home-

stead and gave his notes for it. Under the law of Texas the

vendor liad a Hen upon the property for the unpaid purchase

money. The purchaser afterwards used the money of certain

wards whose guardian he was, in paying off his notes. It was held

that the wards were subrogated to the rights of the vendor and

could enforce his lien against the property.

This right of subrogation has been most liberally applied by

the courts in more recent years whenever necessary to promote

justice.

A leading author says it is broad enough to include every

instance in which one not a mere volunteer pays a debt for which

another is primarily answerable, and which, in equity and good

conscience, should have been discharged by the latter.

Sheldon on Subrogation, i.

Subrogation takes place when a debt due from one is paid out

of a fund belonging to another.

24 Am. & Eng. Ency., 189, note.

And in case the money of one is used to discharge claims

against a trust estate he is substituted to the rights of the holders

of such claims before their payment in order to efifect justice.

Hines vs. Potts, 56 Miss. 346-350.

So a purchaser at a void trustee's sale is subrogated to the

rights of the creditors if his money has gone to pay ofif their

claims.

Harris on Subrogation, 37.
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And so a purchaser at a void administrator's or guardian's sale,

or a void execution sale.

Harris on Subrogation, 51 et seq.

In

Wehrle vs. Wehrle, 39 Oh. St., 365-368,

the right of subrogation in these cases is expressly put upon the

ground that the money of the party asking relief has been applied

to the payment of the debts of the estate.

Subrogation is also allowed in equity in order to accomplish a

result always desirable in any court and particularly sought after

in equity, the avoidance of multiplicity of suits or circuity of ac-

tion.

Fellows vs. Fellows, Cow. 682-699.

Hampton vs. Phipps, 108 U. S. 260.

Smith vs. Wyckofif , 1 1 Paige 49.

With this end in view equity permits a creditor to proceed di-

rectly to enforce collaterals held by a surety for his indemnity.

Colebrook on Collateral Securities, 217,

instead of compelling the creditor to proceed against the surety

and then requiring the latter to resort to his collaterals.

We may, appellee will admit, go to New York and recover our

money of the bank there. It having let the collaterals go under

the belief that the Helena bank had paid ctppellant, may then come

to Montana and re-establish its lien upon these collaterals upon

plain equitable grounds and have them subjected for its reimburse-

ment. It would be a reproach to the adminisrtation of equity, if

each of these two sufferers were compelled to wander across the

continent, each seeking a foreign jurisdiction, and vex the courts
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with two suits, when the whole controversy can be disposed of

in this one action—prosecuted in the jurisdiction within which

both of the parties reside.

The same result is reached if we follow this money as a trust

fund. All that is necessary is, according to the rule established by

this court, that the claimant must be able to show that his property

either in its original or in a substituted form is in the hands of the

defendant.

Spokane Co. vs. First N. B., 68 Fed. 979-982.

Or, as it is expressed in the opinion of the court in the same case,

"if the estate has been thereby increased or better prepared to meet

the demands of creditors," reimbursement is proper.

If the New^ York bank had turned the money over to the Re-

ceiver there is no doubt that we could recover it of him.

Com. Nat. vs. Armstrong, 148 U. S. 50.

Nurse vs. Satterlee, 46 N. W. 1 102.

If it had given the Helena bank a certificate of deposit and this

chose had come into the hands of the receiver we could have com-

pelled him to surrender it to us. If he had turned in this certificate

and $4,000 in cash and thus redeemed the collateral, what doubt

would there be a1)out the appellant's right to a Hen upon them?

If instead of a certificate of deposit a mere receipt for the money,

or some other non-negotiable paper, had been given the Helena

bank, and this had been turned in by the Receiver to release the

collateral, the situation would not be changed.

The credit on the books of the New York bank produce4 by the
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payment to it of appellant's money was availed of by the receiver

in exactly the same manner as would have been the cash, the

certificate of deposit, the receipt or the I. O. U. of the New York

bank in the cases supposed.

By the transaction between these banks, the New York bank

became indebted to the Helena bank in the sum of $2,635. ^^^ i^

following the property in its transmutations, a debt from one to

another is reached, such a debt is "substituted property."

Morse on Banks, 565, note.

The credit served all the purposes of so much cash in the hands

of the receiver to effect the redemption. The amount of money

necessary to be paid by him to redeem was reduced just so much.

"The estate has been thereby increased or better prepared to

meet the demands of creditors."

Spokane Co. vs. F. N. Bank, supra.

The case of

Thuemmler vs. Barth, 62 N. W. 94,

approaches very closely to a determination of the exact question

involved in this case. In that proceeding the failing bank had

received a note for collection. It sent the note to a correspondent

bank to which it was indebted with instructions to colle^:t and

credit to the account of the sending bank, which was done. The

collecting bank held a large amount of collateral pledged with it

by the failing' bank. The owner of the note brought suit against

the receiver of the failed bank, claiming that the collateral (assets

of the failed bank) had been relieved from the charge against them

to the amount of the note and the estate benefitted to that extent.

His prayer was denied because it did not appear that the receiver
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had exercised his option to redeem the collateral. It is fairly

inferable from the opinion that had he done so the plaintiff would

have established a trust in the securities.

On no just or equitable grounds can the general creditors of this

bank claim the benefit of the appellant's money for the redemption

of these collaterals. The bill avers that they have collected out

of them all that they were required to pay to get them. They

have no right to them except upon the payment of what was really

owing to the New York bank by the Helena bank. They were

legitimately subject to a charge in the hands of the New York

bank to the amount of $6,635, ^"<^^ ^^^^ general creditors have no

just cause of complaint if they are not premitted to profit out of

them until that amount is made. It would not be good morals

or good law to allow them to retain the advantage they have

gained at the expense of the appellant, by reason of the error of

the New York bank in supposing that his claim was paid.

By an afifirmance of the judgment herein, "the appellant will be

deprived of his own, and the general creditors will receive that to

which they have no right."

Standard Oil Co. vs. Hawkins, 74 Fed. 395-402.

The court will require the receiver to act under the circum-

stances not as the laAv would permit an ordinary litigant, but.

being the trustee of the court, as would a high-minded man.

Id.

Respectfully submitted,

RICHARD R. PURCELL and THOMAS J. WALSH,

Solicitors for Appellant-
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ADDITIONAL STATEMENT.

The New York bank not only undertook that

the $2,635 should be transmitted, but that it should

be ''paid'' plaintiff, (p. 11, line 15.) It was neither

transmitted nor paid, but, aside from the book entry

credit, the money itself remained in the New Yoi'k

bank, ani is still there, unless withdrawn by the

Receiver's contract.

There was no pi'ivity between plaintiff and the

Helena bank; it was not selected by plaintiff as his

agent to receive, and had no connection with the
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transaction, except as the New Yoj-k bank itself

passed this credit to it. At the time the New York

bank telegiaphed the order of payment it had no

funds in the Helena bank. The New York bank is

perfectly solvent; undispiitedly plaintiff has a com-

plete cause of action against it, so that he is in no

danger of ultimate loss, while if he takes from the

New York bank, the creditors of this bank do not

suft'er by a diminution of the trust assets. The

$15,000 debt of the Helena to the NewYork bank was

a distinct debt, entirely separate from the open ac-

count which showed the $11,000 ci'edit balance at

time of former suspension. It does not appear that

there was in this open account continuously from

and after Aug. 30th to Sept. 4th, a credit balance

equal to or greater than $2,635. As i) this contract,

it is only cliarged that ''for the purpose of redeem-

ing such collateral " the Receiver paid the New
York bank a sum, ''to-wit, about $1,000; *

* * * * and thereby procui'ed

the said collateral to be I'eleased and turned

over'' to him; and while it is averred that the

sum paid over waseciual to the difference between

the collateral debt and the credit balance in the de-

posit account (p. 13, 14), it is not alleged that the

$15,000 debt was fully paid or the credit balance

extinguished—merely that the coilatei'al was re-

leased and turned over. It is not alleged that either

the Receiver when he bargained, or the Comptroller

when he authoiized, the contract, to pay $4,000 of

the trust moneys to release the collateral, k}inr that
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the $11,000 credit balance in the New York bank

contained plaintiff's $2,645, or that they knew any-

thing about the credit balance at all. So far as ap-

pears, the New York bank may have written and

offered to surrender its lien on that collateral for a

fixed sum named by it. which it may have arrived

at in its own way, and the Receiver may have ac-

cepted the offer and paid the money asked and tak-

en the collateral; and so the credit balance may
never have been spoken of by either party in mak-

ing this contract, so far as any allegation in the

pleading is concerned.

The achial value of the collateral is not averi'ed.

Tt is not charged that the belief of the New
York hank that the Helena bank had paid plaintiff*

was the fnorhig cause of *its making the contract of

release; or that but for such belief it would not have

taken the $4,000 of the Receiver or released the col-

lateral; or that this mistake of fact was without neg-

ligence on its pai't. The original and amended

complaint are substantially alike, except that para-

graph VI. of amended, was not in the original com-

plaint. But there was an utter change in the theory

of the nature of plaintiff's right, the former asking

for a direct judgment foi' $2,635 against the Re-

ceiver; the latter only asking for a lien on the col-

lateral in his hands.

ARGUMENT.

Plaintiff justifies his right to the relief asked
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on two grounds: I. Subrogation; II. Right to fol-

low trust funds.

I.

(a) Subrogation, as applied to this case, will

be the right of Moreland, having a claim against the

New York bank, to step into the bank's shoes and

avail himself of, and enforce, any claim held by it

as indemnity to itself against its obligation to

plaintiff.

Sheldon, Subrogation, 2d Ed., Sec. 1.

By the acceptance of the deposit on the terms

conferred, it became bound to transmit and pay; and

this was its liability. The I'ight to demand this was

Moreland's claim. It must not be for a moment

forgotten that under this principle of subrogation,

wherever it is applicable, the person claiming it can

assert no greatei* i'ight than belonged to the one to

whose rights he is subrogated, and it must further

be remembered that the burden is on the plaintiff to

show such a condition as clearly entitles him to the

I'ight.

Sheldon, Subi'ogation, 2d Ed., p. 16.

What right, then, had the New York bank, as

against the Helena bank or its Receiver, before or

after the collateial release conti'act? Before the con-

tract it had the money in its own possession; it had

given a mere paper credit to induce the First Na-
tional to pay, which it could have annulled and

erased on its books at any time. This credit was
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its own obligation to pay the Helena bank; and, if

availed of by subrogation, would have meant merely

a right in plaintiff to compel the New York bank to

pay the amount credited.

Its refusal to pay plaintiff on the wire

order, which was in effect a telegraphic draft, gave

no right of action to the ^ew York bank against the

Helena bank, because the former at the time of the

order had no money on deposit in the latter, and the

latter was not bound to pay.

National Machinery Bank vs. Peck, 127

Mass., 298.

3 Am. & Eng. Enc. of Law, p. 225.

Nor would this telegraphic order or draft, or a

formal draft, even if an equal amount had actually

been on deposit in the Helena bank to the New York
bank's credit, have constituted an equitable assign-

ment, so as, under principles of subrogation, to have

entitled plaintiff to claim priority in the assets of

the Helena bank against other creditors.

Bank vs. Yardley, 165 U. S., 643, foot, 644

top. (41 Co-Op. Ed., 861, middle)

.

It had no claims against the collateral * in

its hands in connection with this liability, because

the collateral was pledged for a specific debt of fif-

teen thousand dollars, and could not have been

held for any other.

Until the collateral release contract then, there

was no right in the N. Y. bank against the Helena
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except to cancel the improper credit. What right,

then, had the N. Y. bank after this contract?

The receiver found a fixed account with a fixed

credit balance in the N. Y. bank. It does not ap-

pear that he knew what these items in the credit

balance consisted of, or that the credit balance in

tne account remained greater than $2,685 at all

times from August 30 until September 4 (which is

the essential ground on which the court bases the

trust I'elation in 81 Federal, 602, cited by counsel.

In this case too it is apparent, though it does not ap-

pear how, that the insolvent bank actually used the

money before suspension.) He paid a fixed sum to

release these collaterals, making the payment out of

the trust moneys, with the approval of the Comp-

troller. The N. Y. Bank required no adjustment

of this item of $2,635 due from it; accepted the sum

paid in money without question and unconditionally

released the collateral. The release of the collat-

eral is not necessarily a discharge of the debt for

which they aie pledged (2Pingree on Mortgages, Sec.

1228), and it is not alleged here that the debt was

discharged. The N. Y. bank may have thought it

wise, owing to the intrinsic value of the collateral,

(their actual worth is not alleged) to release for

$4,0(X), without demanding adjustment of the $2,635

item. On the other hand, perhaps the Receiver

would not have I'eleased, nor the Comptroller author-

ized the release of, the collateral if he had been re-

quired to pay $(),635 instead of $4,000. If the coui't

were now to require the Receiver to pay the addi-
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tional $2,635, whether from the proceeds of the col-

lateral or from the trust funds, it would be changing

the contract and making a new one. This the N.

Y. bank could not do, and therefore the plaintiff, in

the right of the N. Y. bank, cannot ask. (Sheldon

on Subrogation, 2d Ed., Sec. 196). Tf the contract

as made with the N. Y. bank by the Receiver had

been that, in addition to paying the four thousand

dollars he should assume whatever liabilities there

might be to the plaintiff on the part of the N. Y.

bank, such a stipulation in the contract would have

been a right belonging to the N. Y. bank which it

could have enforced and which the plaintiff might

have enforced in the right of the N. Y. bank for his

own benefit. But no such condition is presented or

pleaded here.

It is alleged that the N. Y. bank, when it

released the collateral, believed the Helena

bank had paid the plaintiff. This shows a mistake

of fact on the part of the N. Y. bank. What right

did this mistake give it? It was a unilateral mis-

take, because it is not alleged that the Receiver

labored under the same mistake. A mistake of

fact on the part of the bank alone would not author-

ize a court of equity to change the contract as

made, but would only be ground for a recission of

the contract.

Hearne vs. Mar. Ins. Co., 20 Wall., 490, (22

Co-Op. Ed., 397, lefttop).

Cases in 15 Am. & Eng. Enc. of Law, p. 631,

left middle.



—8—

But, if the bank were bringing its own bill to

rescind this contract or take advantage of this mis-

take, it would have to allege, First: That the mis-

take was material^ ov the moving cause of its action

in making the contract. Second: That it was un-

intentional; that is, that it did not do exactly what

it intended to do, having mistaken its effect; and

Third: That it was free from negligence, and

elected to rescind and offered to return the consid-

eration immediately on discovery of real fact,

Grymes vs. Sanders, 93 U. S., 55. (23 Co-
Op. Ed., 801, 802).

15 Am. & Eng. Enc. of Law, pp. 628, 631.

This bill simply alleges the mistake, i. e., that

the N. Y. bank believed plaintiff had been paid.

[Negligence, indeed, is not only negatived, but is

inferentially shown by the allegation concerning the

draft given plaintiff upon itself, which it dishonored

afterward because of the Helena bank's suspen-

sion; and so it ought to have known then and

when it made its contract with the Receiver, that

the Helena bank had not paid plaintiff, and that

the Helena bank could not do business after sus-

pensi«>n or make a payment then, which it had not

made before. U. S. vs. Knox, 111 U. S. 786; 28

Co-Op. Ed., 603, foot. J Failing to allege these other

matters, the bill is fatally defective, viewed from

the standpoint of subrogation.

Cases in Am. & Eng. Enc. of Law, p. 633,

left, middle.

Romanski vs. Thompson et al., 11 So. Rep.,
228, right, top.
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Again, plaintiff is not asking for a rescission of

this contract, for a rescission must be in toto. He
cannot affirm the beneficial and reject the in-

jurious parts.

21 Am. & Eng. Enc. of Law, p. 91.

He seeks to let the contract stand, so far as to

leave the collateral in the Receiver's hands, which

is a benefit to him, in order to hold the trust, and

wishes to ignore that feature of the contract which

gave the Receiver absohite title in the collateral re-

lieved of all liens. This the N. Y. bank could not

do, nor can plaintiff. Moreover, rescission never

will be ordered unless the parties could be

placed in the same situation as they were before.

93 U. S., 55.

Nor unless the consideration be restored fully.

Columbus R. R. Co. vs. Steinfield, 42 0. St.,

449.

Most of appellant's authorities cited under this

head, aside from the general definitions of subroga-

tion and trust, assert a principle of law I do not

for a moment dispute, i. e., that where a thief, or

embezzler, or confidential agent converts stolen

property or trust funds into other property, such

other property, in the hands of either the thief or of

any one else not a bona fide purchaser, will be sub-

ject to a trust for the benefit of the real owner. Of

this line of authorities are cases in 69 N. Y.,

125 Mass , 13 and 58 Cal., and 13 Pa. State.
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In every one of these cases the confidential

a^^ent or thief had bought the other prop-

el ty, and such other property was in his hands, or

in the hands of some one with notice. The princi-

ple might be applicable if the N. Y. bank, plaintiff's

trustee and confidential agent, had used the $2,635

to pay a debt owing to the First National of

Helena, and had released the collateral held by the

latter for such debt, which collateral belonged to

the N. Y. bank. Such collateral would undoubtedly

be subject to a lien in favor of plaintiff, while in the

N. Y. bank's hands, or in the hands of others, not

purchasers for value without notice. Here the Re-

ceiver, who was in no wise trustee or confidential

agent of plaintiff, and owed him no duty, used four

thousand dollars of his own money to buy an uncon-

ditional release of collateral for his trust. He was

an innocent purchaser for value of this collateral,

since he was not acting in the right of the bank,

and was making a new contract of his own with the

creditor's funds; and the above principle can have

no application to him, for he stands in the attitude

of one who has parted with his property to the thief

or confidential agent, and the above cases declare

that the lien or trust is enforced upon the property

that he has not parted with, not what he has inno-

cently received from the thief or agent. On the

other hand, even if it had been alleged that the

credit of eleven thousand dollars was continuous in

a sum greater than $2,635 from August 30 to Sep-

tember 4, was by the N. Y. bank offset against the
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$15,000 debt, and both the credit satisfied

in full by the Receiver and the debt in full

by the bank, and the collateral released on the pay-

ment of the four thousand dollars, then the bank,

which was plaintiff's confidential agent and trustee,

would have used plaintiff's money and the collat-

eral to get what it secured of the Receiver, i.e., the four

thousand dollars in cash, and this cash is what the

plaintiff's fund would have been converted into by

his agent, the N. Y. bank, and on which, under the

above rule, plaintiff could enforce his lien. This

would be most plain, if, instead of paying the cash

to the N. Y. bank, the Receiver had turned over to

the N. Y. bank a house and lot in New York city of

the value of four thousand dollars. For clearly the

lien would then attach under the above authorities,

to the house and lot that plaintiff's agent received,

and not to what the Receiver got himself thereby.

It is clear, then, that the N. Y. bank is not shown to

have had, did not, and could not have any such

right as would entitle it to claim any preference or

trust in any assets in this Receiver's hands. If a

third person had bought this collateral of the N. Y.

bank for $4,000, it would be impossible to

devise a theory upon which plaintiff could

assert any lien against it. Theie being, be-

fore the contract, no connection between the de-

posit creditor on the bank's books and the debt of

$15,000, for which the collateral was pledged,

the N. Y. bank might have waived its lien

altogether on the collateral and given them to
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the Receiver without charge, and this would have

given the plaintiff no right of action by subrogation,

or otherwise against the trust, because the collateral

was not security in any way for his claim or for the

liability of the N. Y. bank to him.

II.

Right to follow trust funds.

Most vital to this right is the ability to trace

the fund in the original or clearly equivalent form

into the hands of the person to be charged and the

showing that it still remains there,

^'Both the settled principles of equity and the

weight of authority sustain the view that the plain-

tiff's right to establish his trust and recover his

fund must depend upon his ability to prove that his

property is, in its original or substituted form, in the

hands of the defendant."

Spokane Company vs. Bank, 68 Fed., 982

foot, and cases.

Bank vs. U. S. Savings Co., 16 Southern, 111

left foot.

^'The right has its basis in the right of property.

It never was based upon the theory of preference,

by reason of an unlawful conversion."

N. Co. vs. Flanders, 58 N. W., 385. (A well

considered case, citing many authorities.)

There is no sufficient tracing of the fund.

(a.) To negative the possibility of its having

been dissipated in the course of business between
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the time of payment and suspension it must be

averred, if paid direct to the bank, that during the

balance of its business life it had that or a greater

sum in its vaults.

68 Fed., 980, middle.

And if this is not averred, the presumption is

that the contrary condition exists.

11 Southern, 828, right top, supra.

If there was a debit balance in the open account

when the $2,635 was credited (and it is nowhere al-

leged that there was not, but only that there was a

credit balance at the date of suspension) as between

the two banks, the passing of this sum to the credit

of the Helena bank was as much a payment as if

the cash had been handed over its counter. It was

a mingling of its assets, and no trust results.

Bank vs. Armstrong, 148 U. S., 50 (37 Co-Op.

Ed., 148 left middle.

And so, as the payment was made into

an account, it should have been alleged that there

was a credit balance in the account at the time of

payment, and that the credit balance remained

equal to or greater than $2,635 to the date of the

Helena bank's suspension, else it would have been

applied directly in reduction of a debit balance, and

have become, as the U. S. Supreme Court says, ^^a

completed transaction," or it might have been dis-

sipated in the remaining four days' business of the

Helena bank, and other amounts have replaced it
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to make the credit balance as alleged on the last

day.

68 Fed., 982, middle.

Merchants Bank vs. Austin, 48 Fed., 25, 29

middle, 30 top, 32 top.

{b). It is nowhere distinctly alleged that the

$15,000 , debt was paid, or that plaintiff's

deposit in the N. Y. bank was used to pay it.

If it had been, such an equity is too weak.

''But it is the general rule * * that, in order-

to follow trust funds, ^ * they must be identi-

fied. * ''
'J "he court below seems to have pro-

ceeded upon a supposed equity springing up from

the circumstance that, by the application of the fund

to the payment of White's creditors, the assigned

estate was relieved pro tanfo from debts which

otherwise would have been charged upon it, and

that thereby the remaining creditors * * will be

benefited. We think it is quite too vague an equity

for judicial cognizance."

Bank vs. Dowd, 38 Fed., 172, 184.

The above case was followed and approved in

Com. Bank vs. Davis, 20 S. E., 370, 371; and also in

Freiburg vs. Stoddard, 28 Atlantic, 1112, 1113,

where the court decides, that there is a failure to

trace trust funds into specific property, and

says, ''when the assignor charged these drafts

against the accounts of the drawees he cancelled so

much of his indebtedness to them, but did not add
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a dollar to the fund in bank. It is true his estate

was benefited by the transaction, because his in-

debtedness was thereby reduced. But as he was

insolvent at the time such benefit to the estate only

equalled the pro rata shares which would have been

awarded to the drawees on distribution."

In a case where a check deposited for collection

was used to adjust balances of the collecting bank

in the clearing house, the court says: ^^As it was,

there existed nothing but a cause of action against

the bank for conversion of the check, or . of the

money, its proceeds; and, as such, it stands on the

same footing as any other claim upon the assigned

assets, based on a conversion of money or other

property. To allow such claims to be paid in full

out of the assets, when all claims cannot be paid in

full, would give a preference to such claims. There

is nothing in the insolvent law justifying it."

Westfall vs . Mullen, 59 N. W., 633, 634.

One of the fallacies of appellant lies in assum-

ing that the Receiver used plaintiff's fund, or that

his fund was traced into this collateral. The Re-

ceiver had no control over that fund; never had as-

sumed or exercised it; the money was in the New
York bank; the bank was liable to the plaintiff; was
his confidential agent. If plaintiff had sued the

N. Y. bank, and the latter had paid the judg-

ment, it would hardly be contended that it could, by

reason thereof, have any preferential claim against
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this trust; so there is no equity in letting this pref-

erence be worked out in this remarkable manner for

the benefit of the N. Y. b^nk at the expense of

the treneial creditors of this insolvent bank, many of

whom are doubtless depositors after August 30th,

but, who yet could not establish a preference for

themselves, unless the insolvency then existing was

known to its officers—a fact not existing, because

not alleged in this case.

48 Fed., 32, top.

U'.) So all deposits with bankers must fall

within one of two classes— -general or* special.

Under the custom of banks, Anderson and plaintiff

understood that the transmittal and payment under

the contract, would not be of specific moneys depos-

ited, but that they would be mingled with the gen-

eral funds of the N. Y. bank and used, and an

equivalent amount paid through a correspondent

bank. This then would constitute a mingling of the

funds, a loss of their identity so as to prevent a

tracing or following as a trust.

148 U. S., 59 foot, m top, (37 Co-Op. Ed.,

367 light).

Hank vs. Real, Receiver, 49 Fed., 606.

See also, Sayles vs. Cox, 32 S. W., 626, 627

right top, (which also shows that the allegation of

insolvency is immaterial, even where the insolvent

bank is the confidential agent or collecting bank.)

{(l.) Appellant has not alleged any actual
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knoivledge on the part of the Receiver. His conten-

tion, then, must be, that knowledge is immaterial.

Were this upheld, it would follow that, if the $4,000

received from the Receiver were deposited to the

account of John Jones, an innocent customer of the

New York bank, who checked it out in a single

check to Smith, of Nevada, in payment of a mine,

plaintiff could claim a lien on the mine, or follow

the proceeds through Smith's hands indefinitely; or,

if the Receiver of this bank had in turn exchanged

the collaterals or any part of them for any property,

plaintiff could hold the other property, any or all of

it, or anything into which it was exchanged, or fol-

low the collateral or its proceeds indefinitely, into

all hands and in all directions. Such a condition

would be a commercial, legal, and equitable im-

possibility, and the contention cannot stand.

Of cases cited by appellant, the Nurse-Satterlee

case would only sustain an endeavor on the part of

plaintiff to enforce a trust against the assets of the

N. Y. bank, if in the hands of a receiA^er of that bank

—

for Satterlee was the receiver of the collecting bank

which had deposited the money elsewhere. The
Earth case (62 N. W., 94), which is also a case

where the insolvent bank was the collecting bank

and the confidential agent of the owner of the fund,

is a direct adjudication in line with 28 Atl., 68

Fed., and 59 N. W., supra, that a wrongful

credit by the N. Y. bank is a conversion giving

rise to a cause of action in damages, but not suffi-

cient to warrant a preference, and that, where a
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mere credit is employed, the money or fund does

not pass so as to be traced within the meaning of

the trust doctrine; and as to the user of the credit

in !'eduction of the debt secured by collateral ( which

was directly and sufficiently alleged and proven in

that case) the court says: 'Mt was also rlainted that

the proceeds of the draft had thus been traced into

this collateral. * * * But if the contention is

sound that they hare been trtwed into the collaterals

the remedy of the petitioner is manifestly to pro-

ceed against them and not against the general

assets of the estate." (Italics mine.) The court

does not at all decide whether there would be a

tracing of the fund under such circumstances. The

Standard Oil case, 74 Fed., 395. is one in which the

bank received a deposit when hopelessly insolvent,

and known to be so to its officers. The depositor

filed its claim as a general creditor, and then sued

tNset aside his election and tendeied back his claim

on the ground of mistake as to his rights and to ob-

tain a priority for his deposit thus made.

It is earnestly insisted that the pleading does

not clearly, distinctly, or at all, disclose any facts

warranting any decree to plaintiff against the de-

fendant's trust, and that the judgment of the court

below must be affirmed.

Respectfully submitted,

Wm. WALLACE, Jr.,

Attorney for A2JpeUee,
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Tjnited States Circuit Court of Appeals for the Ninth Circuit,

MUTUAL RESEKVE FUND LIFE \

ASSOCIATION, a Corporation,

Plaintiff in Error,

vs.

J. K. DUBOIS, as Administrator of

the Estate of EDWAED JAY CUR-

TIS, deceased.

Defendant in Error.

Order Extending Time to Docket Cause and File

Transcript, etc.

For good eanse shown it is hereby ordered, that the

time to docket cause, and file the record in the above en-

titled cause in said court of appeals is hereby extended to

and including the fifth day of August, 1897.

Dated July 16th, 1897.

JAS. H. BEATTY,

Judge.

[Endorsed]: Order Extending Time to Docket Cause

and File Transcript, etc. Filed July 20th, 1897. Frank

D. Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.



Mutual Reserve Fund Life Assoeiation

I United States Circuit Court of Appeals for the Ninth Circuit.

MUTUAL EESERVE FUND LIFE ^

ASSOCATION, a Corporation,

Plaintiff in Error,

vs.

J. K. DUBOIS, As Administrator of

the Estate of EDWARD JAY CUR-

TIS, deceased.

Defendant in Error.

Statement of the Errors on which Plaintiff In-

tends to Rely and Designating* the Parts of

the Record Necessary for the Consideration

Thereof.

To the Defendant in Error, and Messrs. Alfred A. Eraser,

and Geo. H. Stewart, his Attorneys.

You and each of you will please take notice, that the

Plaintiff in Error, herewith presents and files with the

Clerk of this Court, a statement of the errors on which it

the said Plaintiff in Error intends to rely, namely:

I.

That the Circuit Court of the United States, for the Cen-

tral Division of the State of Idaho, erred in deciding, that
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the LaAvs of the State of New York of 1876, as Amended

Id 1877, and under which it held that the Notice given the

deceased of the levying of the Assessment or Mortuary

Call No. (>8, was not given in time, applied to the Plaintiff

in Error, above-named.

II.

That said Court erred in deciding, that the said Laws

of the State of New York of 1876, as Amended in 1877, ap-

plied to insurance companies which like the Plaintiff in

Error do business and operate upon the assessment plan.

III.

The said Court erred in deciding, that the Plaintiff in

Error was required to give the deceased, or any of its

members thirty days notice of the falling due of an As-

sessment or Mortuary Call.

IV.

The said Court erred, in not applying the Laws of the

State of New York, chapter 175, Laws of 1883, to the

Plaintiff in Error, and in not holding that the said Plain-

tiff in Error was subject only to the provisions of the said

Laws.

V.

The said Court erred in not applying the decision of the

New York Court of Appeals, in the case of Konald v. Mu-
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tual Reserve Fund Life Association, 132 N. Y. 378, to the

Plaintiff in Error, and in not holding that the Plaintiff in

Error was subject only to the provisions of the laws of

the State of New York, chapter 175, Laws of 1883.

VL

The said Court erred in deciding that the Notice of the

Assessment or Mortuary Call, No. 68, dated and mailed

by the Plaintiff in Error on June 1st, 1893, and calling

for the payment by the said deceased of the said Assess-

ment or Mortuary Call on or before July 1st, 1893, was not

given or served as required by the said Laws of the State

of New York of 1876, as Amended in 1877, if the said

Laws did apply to the Plaintiff in Error.

VII.

The said Court erred, in not construing the Policy of

Insurance in this case, according to the Laws of the State

of New York applicable thereto.

VIII.

The said Court erred, in deciding that the said Notice

of Assessment or Mortuary Call, No. 68, dated and mailed

to the said deceased, by the Plaintiff in Error on June 1st,

1893, was not duly given or served.
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IX.

The said Court erred, in deciding that the Assessment

or Mortuary Call, No. 68, dated and mailed by the Plain-

tiff in Error on June 1st, 1893, was due July 1st, 1893.

X.

The said Court erred in deciding, that the failure by

the said deceased to pay the Assessment or Mortuary Call

No. 68, did not operate as a forfeiture of the policy of in-

surance in this case, and that notwithstanding such fail-

ure and default, that said policy of insurance remained

in full force and effect.

XT.

The said Court erred, in ordering judgment for the de-

fendant in error herein.

XII.

The said Court erred, in not ordering judgment for the

Plaintiff in Error, Mutual Keserve Fund Life Associa-

tion.

And you and each of you will take further notice, that

the following papers, parts and portions of the transcript

of the record and proceedings in this case are hereby dis-

tinctly designated, and which the said Plaintiff in Error
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tliiuks necessary for the consideration thereof, and mate-

rial to the case, to-wit:

First:—The Complaint in the case, as the same is stated

and set forth on pages 1 to 13 of said record, both of said

pages inclusive.

Second:—The Answer to the said Complaint, as the

same is stated and set forth on pages 22 to 32 of said rec-

ord, both of said pages inclusive, and with the exhibits

thereto attached, and made part thereof.

Third:—The Stipulation, or Statement of Facts in said

case, as the same is stated and set forth on pages 33 to

3B of said record, both pages inclusive.

Fourth:—The Affidavit of Bennett W. T. Amsden, as

the same is stated and set forth on pages 37 to 51 of said

record, both pages inclusive, and with the exhibits there-

to attached, and made part thereof, saving and excepting

the following exhibits appearing therein, w^hich are here-

by urged and requested to be eliminated therefrom, and

should not be printed, namely:—"Mortuary Call No. 68,

issued June 1, 1893, Part 2,^' the same being a portion of

Exhibit A, of said affidavit on page 41 of said record, for

the reason, and upon the ground, that the said paper is

wholly immaterial to the case, and irrelevant to the issues

involved therein.

Fifth:—The Judgment, as the same is stated and set

forth on page 52 of said record.
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Sixth:—The Opinion or Decision of the Court, as the

same is stated and set forth on pages 53a to 53f of said

record, both pages inclusive.

Seventh:—The Defendant's Bill of Exceptions, as the

same is stated and set forth on pages 57 to 104 of said rec-

ord, both pages inclusive, saving and excepting the fol-

lowing exhibits appearing therein, which are hereby urg-

ed and requested to be eliminated therefrom, and should

not be printed, the same, and each of them already ap-

pearing in and made part of the said record, and being a

repetition thereof, namely:

—

a: The Stipulation, as the same is stated and set forth

on pages 57 to 60, of said record, both pages inclusive,

and in lieu thereof, insert the following words in the

printed Transcript, namely:—^'ITere follows a copy of

said agreed statement, and the same already appearing

in this Transcript, and herein fully stated and set

forth, is, for that reason not again herein inserted.''

b: The Statement of Bennett W. T. Amsden, as the

same is stated and set forth on pages 61 to 94, of said rec-

ord both pages inclusive, together with all the Exhibits

thereto attached, and therein mentioned and stated, and

in lieu thereof, insert the following Avords in the printed

Transcript, namely :-^*^Here follows a copy of said State-

ment of Bennett W. T. Amsden, together with the Exhib-

its thereto attached, and therein mentioned and stated,

and the same already appearing in this Transcript,
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and herein fully stated and set forth, is, for that reason

not again herein inserted.''

c: The Policy of Insurance, as the same i» attached to,

and marked Page 95 of said record, and in lieu thereof

insert the following words in the printed Transcript,

namely:—**Here follows a copy of the Policy of Insurance

in this case, offered and admitted in evidence on the trial

thereof, as one of Defendant's Exhibits therein, and a

copy thereof being attached to, and made a part of the

Complaint herein, and already appearing in this Trans-

cript, is, for that reason not again herein inserted."

d: The Decision, as the same is stated and set forth on

pages 97 to 102 of said record, both pages inclusive, and

in lieu thereof, insert the following w^ords in the printed

Transcript, namely:—"Here follows a copy of the said De-

cision, and the same already appearing in this Transcript

and herein fully set forth and stated, is for that rea-

son not again herein inserted."

Eighth :—^^The Petition for Writ of Error, and Order of

Court allowing the same, as the same is stated and set

forth on pages 105 and 106 of said record.

Ninth:—The Assignment of Errors, as the same is

stated and set forth on pages 107 to 109 of said record,

both pages inclusive.

Tenth:—The Order of Court fixing the amount of secur-

ity which the defendant should give and furnish upon
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said Writ of Error, and suspending and staying all fur-

ILer proceedings etc., as the same is stated and set forth

on pages 110 and 111 of said record.

Eleventh:—In lieu of the Supersedeas Bond stated and

set forth on pages 112 to 118 of said record, both pages

inclusive, insert the following words, in the printed

Transcript, namely:—"A Supersedeas Bond in the sum of

$6,570.70, as required and ordered to be given and fur-

nished by the defendant upon said Writ of Error, w^as on

the 21st day of June, 1897 duly and regularly given, fur-

nished, and filed with the Clerk of the Court, pursuant to

and in compliance with the said Order; that by written

stipulation and agreement indorsed thereon, the Attor-

ney for Plaintiff and Defendant in Error, accepted the

said Bond, and waived all objections thereto,as to its form

and sufficiency; that thereupon, the said Bond was duly

approved by the Judge of the Court as to form and also

as to sufficiency of surety.''

Twelfth:—The Citation, and indorsements thereon, as

the same are stated and set forth on page 119 of said rec-

ord, i

Thirteenth:—The Writ of Error, and indorsements

thereon, as the same are stated and set forth on page 120

of said record.

Fourteenth:—Certificate of A. L. Richardson, Clerk, as

the same is stated and set forth on page 121 of said rec-

ord. No other or further part or portion of the said rec-
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ord need be inserted or printed in the Transcript, but ref-

erence to the original record as filed can be made at any

time.

Dated August 3rd, 1897.

Kespectfully,

HAWLEY & PUCKETT.

Attorneys for Plaintiff in Error.

I. B. L. BEANDT,

Of Counsel for Plaintiff in Error.

[Endorsed]: Filed Aug. 3rd, 1897. F. D. Monckton,

Clerk.

In the District Court of the Ihird Judicial District of the

State of Idaho, in and for Ada County.

J. K. DUBOIS, As Administrator of ^

the Estate of EDWARD JAY CUR-

TIS, deceased.

Plaintiff,

vs.

MUTUAL RESERVE FUND LIFE

ASSOCIATION,

Defendant.

Complaint

The plaintiff complains and alleges:



vs. J, K. DuBois as Administratcr, 11

1st.

That the defendant is now, and at all times herein after

named was a corporation duly organized and existing

under and by virtue of the laws of the state of New York,

and engaged in the business of writing life insurance and

making contracts insuring the life of its patrons in the

State of Idaho.

2nd.

That on the 17th day of July, 1889, the defendant, in

consideration of certain bi-monthly payments, and the

payment to them of an admission fee of |28.00 which said

sum was paid to said defendant July 10th, 1889, and an

annual payment of the sum of |18.00 by the said Edw^ard

Jay Curtis to it, made their policy of insurance in writing,

a copy of w^hich is hereto annexed and marked "Exhibit

A*' and made a part of this complaint, and thereby insur-

ed the life of the said Edward Jav Curtis in the sum of six

thousand ($6000) dollars,

3rd

That on the 29th day of December, 1895, at Boise City,

Ada County and State of Idaho, the said Edward Jay

Curtis died.

That the said Edward Jay Curtis died, without leaving

a last will or testament.

That thereafter, on the 15th day 'of January, 1896, a

petition for letters of administration on the estate of the
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said Edward Jay Curtis was filed for record in the Pro-

bate Court of the County of Ada, State of Idaho.

4th.

That thereafter such proceedings were had in said Pro-

bate Court.

That on the 27th day of January, 189G, by an order duly

entered and made in said Court and upon said petition,

J. K. Dubois was appointed as Administrator of the es-

tate of the said Edward Jay Curtis, deceased.

That thereafter, the said J. K. Dubois duly qualified

as such Administrator, by giving a bond as required by

Law, and taking the oath of office, and entered upon

the discharge of his duties as said Administrator, and

ever since and still is such Administrator, and acting as

such.

5th.

That the death of the said Edward Jay Curtis was not

caused by his own hand, or by the effect of engaging in

any duel, or any violation of any Law, or at the hands of

justice.

6th.

That the said Edward Jay Curtis did not enter any na-

val service whatever, or any military service, company,

or regiment, w^hen in actual service, or otherwise during

his lifetime, or since the issuing to him of said Policy of

Insurance.
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7th

That the said Edward Jay Curtis, and the plaintiff,

each, duly perfonned all the conditions of said Policy of

Insurance on their part to be performed.

8th.

That on or about February 4th, 1896, this plaintiff in-

formed said defendant, Mutual Eeserve Fund Life Asso-

ciation, of the death of the said Edward Jay Curtis, and

thereupon the said defendant denied all liability whatso-

ever on or under said contract of Insurance and declared

that said Policy had lapsed for non-payment of assess-

ment and was forfeited and was absolutely null and void

and of no force and effect whatsoever, and refused to

pay the same or any part thereof.

9th.

That the defendant has not paid the said six thousand

(16000) dollars as provided for in said policy of insurance

nor any part thereof, and the said sum of six thousand

(|6,000) is now due thereon from the defendant to the

plaintiff as such administrator.

Wherefore, Plaintiff demands judgment against this

defendant for the sum o^ six thousand (|6000) dollars,
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and interest therecn at the rate of ten (10) per cent per

annum from February 10th, 1896, and for such other and

further relief as may be just and equitable.

GEO. H. STEWAET,

ALFRED A. FRASER,

Attorneys for Plaintiff.

"Exhibit A."

No restriction as to travel or residence.

If this certificate or policy of insurance, shall have been

in continuous force until five years from its date, it shall

Thereafter be incontestable for any cause, except non-pay-

ment of dues or mortuary premiums at the times and in

the manner herein stipulated provided the age of the

member is correctly stated in the application therefor .

"MUTUAL RESERVE FUND LIFE ASSOCIATION."

Number 86796 Annual Dues, |18.00

Home Office: Potter Building, 36 Park Row, New York,

U. S. A.

In consideration of the application for this certificate

of membership, or policy of insurance, which is hereby

referred to and made a part of this contract, and of each

of the statements made therein, which, whether written

by his own hand or not, every person accepting or acquir-

ing any interest in this contract hereby adopts as his own,

admits to be material and w^arrants to be full and true,
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and to be the only statements upon which this contract

is made, and of the admission fee paid, the "The Mutual

Keserve Fund Li% Association/' does hereby receive Ed-

ward Jay Cur-tis, of Boise City, County of Ada, Territory

of Idaho, as a member of said association; and upon the

consideration aforesaid, and upon the further considera-

tion, and upon the condition of the payment of the dues

for expenses to be paid on or before the seventeenth day

of July in every year during the continuance of this cer-

tificate, or policy of insurance, and also upon the further

condition of the payment of all mortuary premiums, pay-

able at the Home Office of the Association in the City of

^ew York, or to be an authorized Collector, within thir-

ty days from the first week day of the months of Febru-

ary, April, June, August, October, and December of each

and every year during the continuance of this Certificate,

or Policy of Insurance, and subject to all the provisions,

requirements and benefits stated on the second page of

this Certificate, or Policy of Insurance, which are hereby

referred to, and made a part of this Contract, there shall

be payable to the legal representatives of said member,

the sum of Six Thousand Dollars, within ninety days af-

ter acceptance of satisfactory evidence to the Association

of the death of the said member.

Benefits under this certificate, or policy of insurance,

shall not be impaired or restricted by travel or change of

residence, and if this certificate, or policy of insurance,

shall have been in continuous force until five years from

its date, it shall thereafter be incontestable for any cause,
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except nonpayment of dues or mortuary premium at the

time and in the manner herein stipulated provided the

age of the member is correctly stated in the application

therefor. There shall be no restriction as to change of

occupation, except that the member shall not enter any

military or naval service whatsoever (the militia when

not in actual service, excepted) without the consent of the

Association, given in writing by the president or secre-

tary thereof.

In Witness whereof the said "Mutual Reserve Fund

Life Association" has caused its corporate iseal to be

hereunto affixed, and these presents to be signed by its

president, or vice-president, and secretary, or assistant

secretary, at the City of New^ York, this-17th day of July,

one thousand eight hundred and eighty-nine.

[Seal] (Signed) E. B. HARPER,

President.

J. M. Stevenson,

Asst. Secretary.

PROVISIONS, REQUIREMENTS AND BENEFITS.

Within thirty days from the first week day of the

months of February, April, June, August, October and

December of each and every year during the continuance

of this Certificate, or Policy of insurance, there shall be
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payable to the association, a mortuary premium, for such

an amount as the executive committee of the association

may deem requisite, which amount shall be at such rates

according to the age of each mem'ber, as may be estab-

lished by the board of directors, and the net amount re-

ceived, as provided in the constitution or by-laws of said

association, less twenty-five per cent, to be set apart for

the reserve or emergency fund, as hereinafter provided,

shall go into the death fund to meet the current mortality

of the association.

n.

II. Tw^enty-five per cent of the net receipts from mort-

uary premiums paid under this certificate, or policy of in-

surance, during a period of fifteen years from its date,

shall be added to the reserve or emergency fund, which

shall be held as provided in the constitution or by-laws of

the association, deposited with a trust company or com-

panies; deposited with departments constituted by gov-

ernment or legal authority; and upon the order of the

board of directors of the association shall be securely in-

vested in United States bonds, mortgages, or other inter-

est bearing securities for the exclusive benefit of the

members of the association, and the interest on the same

as it accrues, shall be placed to the credit of the death

fund, to be used in providing for the current death

claims. The reserve or emergency fund above $100,000

may be applied to the payment of claims in excess of the

actuaries' tables of mortality, and when any claim by
1^
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death is due after a mortuary premium call upon

each member of the association has been made, ac-

cording to the rules of the association, to make up any

deficiency that may then exist in the death fund. No

claim is payable by the association except from the death

fund of the association at the time of said death, or from

anv monevs that shall be realized to the said fund from

the next mortuary premium call made, or from the re-

serve or emergency fund as herein provided.

III.

The annual mortuary premiums on this certificate, or

policy of insurance, after the same has been in force fif-

teen years from its date, shall not include any further

contributions to the reserve or emergency fund, nor shall

the net amount of such annual mortuary premiums there-

after exceed the annual premiuums required by the actu-

aries' tables of mortality, or the actual mortality experi-

ence of the association.

And after the expiration of said fifteen years there

shall be credited to this certificate, or premium of insur-

ance, if then in force, the equitable proportion of the then

total surplus reserve or emergency fund accumulations,

in which this certificate, or policy is then entitled to par-

ticipate, including participation in the contribution to

such surplus reserve or emergency fund under this cer-

tificate or policy, and also in the then equitable share of



vs. J, K, DuBois as Administratcr, 19

such reserve or emergency fund accumulations contrib-

uted thereto by members (otherwise participating) whose

policies have terminated by death, expiry or lapse, which

said proportion or sum shall be then ascertained and de-

termined by the actuar^^ of the said association and the

amount so ascertained and determined shall be available

to the member insured under this certificate, or policy,

in the manner following, that is to say:

First—At the option of said member, provided he shall

notify said association in writing at least one (1) year be-

fore the expiration of said fifteen years, that he desires to

have said sum paid as a tontine accumulation, then, and

in that event, this certificate or policy, shall thereupon,

on the completion of said term of fifteen years, be pay-

able only as a cash tontine accumuJation, so ascertained

and determined as aforesaid, and shall be paid in cash to

said member upon the surrender hereof to said associa-

tion.

Second—If said member shall not exercise said option

and such surplus accumulations shall not be applied as

aforesaid, then the same, after the expiration of said pe-

riod of fifteen years, shall be available as cash towards

payment of future dues and mortuary premiums under

this certificate or policy.

IV.

This contract is not binding until the written applica-

tion thereof shall have been received, accepted, and this

certificate or policy of insurance, issued by the associa-



20 Mutual Reserve Fund Life Association

tion, and delivered to said member, in person during liis

life, while in good health, nor until the admission fee is

paid thereon. No agent of the association has authority

to make, alter or discharge contracts, waive forfeitures,

extend credit, or grant permits, and no alteration of the

terms of this contract shall be valid, and no forfeiture

thereunder shall be waived, unless such alteration or

Avaiver shall be in writing and signed by the president

or vice-president and one other officer of the association.

.V.

A notice of a mortuary premium, or other notice ad-

dressed to a member, or other person at the postoffice ad-

dress appearing on the books of the association, shall be

deemed a sufficient notice, and affidavit of, or proof of

addressing and mailing the same according to the usual

course of business of said association, shall De taken and

admitted as evidence, and shall be, constitute, and be

deemed and held to be conclusive proof of due notice to

said member and every person accepting or acquiring any

interest thereunder. And in the event of the non-receipt

by a member of a mortuary premium notice on or before

the first week day of February, April, June, August, Oc-

tober and December of each and every year, it shall be

nevertheless a conditioned precedent to the continuance

of this certificate, or policy of insurance, in force, that

an amount equal at least to the amount of the next pre-

ceding mortuary premium paid, shall be paid said asso-
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ciatlon within thirty days from the first week day of

February, April, June, August, October and December,

of each and every year. Notice that a mortuary pre-

mium is payable to said Association on the first week day

of February, April, June, August, October, and December

of each and every year is hereby given and accepted, and

any further or other notice is expressly waived.

VI.

Payment of dues and mortuary premiums as herein

provided, shall be made by the member so long as such

member may desire to keep this certificate or policy in

force; provided, how^ever, that if this certificate or policy

has been in force for five years from its date, that then

and in that event, and thereafter and before the expira-

ricn of ten years from its date, death shall occur within

six months from the date of maturity of dues unpaid,

or with six months from the date of the mortu-

ary call which such member has omitted or neglected to

pay, this certificate or policy shall, nevertheless be paid

and payable to the beneficiary hereunder in the same

manner as if payment of such dues or mortuary pre-

miums had been made when due. And if this certificate

or policy shall have been in force for ten years from its

date, that then and in that event, and thereafter and

b''^fore the expiration of fifteen years from its date, deatn

shall occur within one year from the date of maturity of

dues unpaid, or within one year from the date of the mor-

tuary call which such member has omitted or neglected
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to pay this certificate or policy shall nevertheless be paid

and payable to the beneficiary hereunder m the same

manner as if payment of such dues or mortuary pre-

miums had been paid when due.

VII.

No assignment or transfer of this certificate or policy

of insurance, shall be valid until a duplicate or a certi-

fied copy thereof shall be delivered to the association at

its home office, and the same approved by its secretary

or assistant secretary, and any assignment or transfer

without delivery of the same or a certified copy thereof

to the association and approval thereof by its secretary

or its assistant secretary, shall render this certificate or

policy of insurance, null and void. Under no circum

stances shall the association be in any way responsible

for the validity of any assignment or transfer. An in-

surable interest, existing at the time of the assignment

or transfer must be shown by all claimants, at the time of

claim thereunder; and claims by any, crediur as benefi-

ciary or assignee, shall not exceed the amount of the ac-

tual bona fide indebtedness of the member to him exist-

ing at the time of said death, together with any payments

made to the association under this certificate, or policy

of insurance, by such creditor, with interest at six per

cent, per annum, and this certificate, or policy of insur-

ance, as to all amounts in excess thereof shall be void.
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VIII.

The proof of the death by which this contract matures

shall include full and true answers, under oath, to all

questions asked by the association, relating to the life,

health and death of the member. When proof of death

shall be made by presumption arising from disappear-

ance or circumstantial evidence, no claim shall accrue or

be payable until the presumption of death shall by the

rules of law be complete, and only on the further condi-

tion that all dues and mortuary premiums under this cer-

tificate, or policy of insurance, shall continue to be paid

to the association until the completion of said period in

the same manner and at the »^ame times as tnough said

member were living.

IX.

Death of the member by his own hand, whether volun-

tary or involuntary, sane or insane at the time, is not a

risk assumed by the association in this contract, but in

every such case there shall be payable, subject to all the

conditions of this contract, only a sum equal to the

amount of the mortuary premiums paid by said member,

with six per cent, interest per annum; but the board of

directors or the executive committee of the association,

at their option, may in such case order such further pay-

ment as may to them seem just and equitable, not ex-
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ceeding in the aggregate the maximum amount of this

contract.

X.

This contract shall be governed by, subject to, and con-

strued only according to the laws of the State of New

York, the place of this contract being expressly agreed to

bo the home office of said association in the city of New

York; and said association shall not be held liable, and

no action at law or suit in equity shall be brought or

maintained hereon or recovery had, unless such action

or suit is commenced within one year from the date of

the death of said member; and if any action or suit is

brought after that time the lapse of time shall be a con-

clusive bar thereto.

XI.

No personal liability of the member is incurred by be-

coming a member of this association, and the continu-

ance of this certificate, or policy of insurance, and pay-

ments by the member are voluntary, at the option of the

member, to continue only so long as the member may de-

sire to keep this certificate, or policy of insurance, in

force, but a failure to make the payments as herein stip-

ulated will terminate this contract. This contract, on the

part of the association, is a bi-monthly term contract,

renewable at the option of the member, before expiration

upon payment of the dues and mortuary premiums at the

times and in the manner in this contract provided.
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XII.

This certificate, or policy of insurance, is also issued

and accepted subject to the express condition that if any

of the payments stipulated in this contract shall not be

paid on or before the day of the date as provided in this

contract, at the home office of the association in the city

of New York, or to a duly authorized collector of the as-

sociation upon a receipt signed by its president, secretary

or treasurer; or if said member shall enter any military

or naval service whatsoever (the militia when not in ac-

tual service excepted), without the consent of this asso-

ciation given in writing by the president or secretary

thereof; or if death shall be caused by or from the ef-

fects of engaging in any duel or in violation of any law,

or at the hands of justice; or if any statement made in

the application for this certificate, or policy of insurance,

is in any respect untrue, or if any of the agreements in

said application are violated by said member; then, and

in each and every such case, the consideration of this con-

tract shall be deemed to have failed and this certificate,

or policy of insurance, shall be null and void and all pay-

ments made thereon shall be forfeited to the association.

[Endorsed on the back as follows]: No. 86796. The

dues and mor-tuary payments on this Policy are payable

to the Association direct. Agents are only authorized to

collect the same on presentation of receipts signed by

its president, secretary, or treasurer. "Mutual Eeserve
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Fund Life Association/' Potter Building, Park Row,

New York, U. S. A. Cash surplus over $1,885,000.00

Policy of Insurance. Edward Jay Curtis. Date July

ITtli, 1889. Amount, $6000. Admission fee, |24. An-

nual dues, |18. Members must send to the New York

office of the association prompt notice of any change in

postoffice address. Always give number of policy in

writing to the office.

State of Idaho, )

> ss.

County of Ada.
)

J. K. Dubois, being duly sworn, says as follows:

1st. That I am duly appointed, qualified and acting

administrator of the estate of the said Edwara Jay Cur-

tis, deceased, and am the plaintiff named in the forego-

ing action.

2nd. I have read the foregoing complaint and know

the contents thereof, and the same is true of my own

knowledge, except as to those matters therein stated to

be upon information and belief, and as to those matters

I believe it to be true.

(Signed) J. K. DUBOIS,

Plaintiff.

Subscribed and sworn to before me this 2Srd day of

April, 1896.

[Seal] JONAS W. BROWN,
Notary Public.

[Endorsed]: Complaint. Filed July 25th, 1896, at

9:30 A. M. Chas. S. Kingsley, Clerk. By Geo. W. Lam-

oreau, Deputy
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In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Central Division of the District

of Idaho.

J. K. DUBOIS, As Administrator of

the Estate of EDWARD JAY CUR-

TIS, Deceased,

Plaintiff,

vs.

MUTUAL RESERVE FUND LIFE

ASSOCIATION,
Defendant.

Answer.

Comes now the defendant, and for answer to plaintiff's

complaint on file herein, admits, denies and alleges.

I.

Defendant admits and alleges that at all the times

mentioned in said complaint it was, and still is, a corpo-

ration formed, organized and existing under and by vir-

tue of chapter 267 of the Laws of 1875, and of chapter

175 of the Law^s of 1883 of the State of New York, receiv-

ing and accepting members upon the terms and provi-
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sions of written applications for membership, and under

and subject to all the provisions of its constitution or by-

laws, whereby, as in such applications and the certifi-

cates of membership or policies of insurance issued there-

on, certain benefits accrue as therein provided, and not

otherwise.

11.

Defendant alleges that on or about the 9th day of July,

1889, a certain application in w^riting, dated on that day,

and signed by one Edward Jay Curtis in the complaint

herein inentioned, was made to the defendant associa-

tion, wherein and whereby a certificate of membership

or policy of insurance w^as applied for to be issued pay-

able to the legal representatives of said Edward Jay Cur-

tis, which said certificate of membership or policy of in-

surance is the certificate or policy designated in the com-

plaint herein, or intended so to be, and which said appli-

cation is the application referred to in said certificate

or policy, to which said application this defendant refers,

and hereby makes the same a part of this answer.

That this defendant relying upon, and in considera-

tion, among other things, of the aforesaid application,

and the statements therein contained, did, after the pres-

entation to it of the said application, and on or about

the 17th day of July, 1889, issue to the said Edward Jay

Curtis the certificate of membership or policy of insur-

ance mentioned and described in the complaint herein,

or intended so to be, and not otherwise.
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This defendant denies that the said certificate or pol-

icy of insurance is fully and correctly described in the

complaint herein, and denies that the copy thereof which

purports to be annexed to the said complaint, marked

Exhibit A, is in all respects a true and correct copy of

said certificate or policy and defendant begs leave to re-

fer to said original certificate or policy when the same

shall be produced and proved by the said plaintiff upon

the trial of this action.

III.

Defendant has no knowledge, information or belief

sufficient to enable it to answer the allegations set forth

and contained in paragraph III of plaintiff's said com-

plaint, and therefore denies the same.

IV.

Defendant has no knowledge, information or belief

sufficient to enable it to answer the allegations set forth

and contained in paragraph IV of plaintiff's said com-

plaint, and therefore denies the same.

V.

Defendant has no knowledge, information or belief

sufficient to enable it to answer the allegations set forth

and contained in paragraph V of plaintiff's said com-

plaint, and therefore denies the same.
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VI.

Defendant has no knowledge, information or belief

sufficient to enable it to answer the allegations set forth

and contained in paragraph YI. of plaintiff's said com-

plaint, and therefore denies the same, and the w^hole

thereof.
^

VII.

Defendant denies that the said Edward Jay Curtis, de-

ceased, or the plaintiff, or either of them, duly perform-

ed all or any of the conditions of said policy of insurance

on their or either of their parts to be performed, as will

hereafter more fully appear.

VIII.

Defendant admits that on or about February 4th, 1896,

plaintiff' informed defendant of the alleged death of the

said Edward Jay Curtis and that it thereupon declared

that the said certificate or policy had lapsed for non-pay-

ment of a mortuary call or assessment sometime prior

thereto. Defendant denies that it denied all liability

whatsoever on or under the said contract of Insurance,

and denies that it refused to pay the same, or any part

thereof.

IX.

Defendant admits that it has not paid the said sum of
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six thousand dollars as provided for in isaid policy of in-

surance, or any part thereof, and denies that said sum of

six thousand dollars, or any other sum or amount, is now

due thereon, or due at all from the de^ei^dant to the said

plaintiff as such administrator, or otherwise.

For a further and separate answer herein, the defend-

ant alleges:

I.

Defendant repeats the allegations contained in the

paragraph marked I of its first defense hereinbefore set

forth, and makes them a part of this defense as though

set forth fully and at large herein.

11.

Defendant alleges that on or about the 9th day of July,

1889, the said Edward Jay Curtis made application to it,

wherein and whereby a certificate of membership or pol-

icy of insurance was applied for to be issued, payable to

tl]e legal representatives of the said Edward Jay Curtis,

which said certificate of membership or policy of insur-

ance is the certificate or policy designated in the com-

plaint herein, or intended so to be, and which said appli-

cation is the application referred to in said certificate or

policy, and a true and correct copy of which said appli-

cation is hereto attached and made a part hereof, and

marked Defendant's Exhibit A.
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Defonclaut alleges that in and by said application it

was agreed by the said Edward Jay Curtis that the an-

swers and statements therein, Parts 1 and 2, whether

written by the applicant or not, were warranted to be

full, complete and true, and that said agreement, and the

constitution or by-laws of the association, with the

amendments thereto, together with the said application,

w^ere hereby made part of any policy that might be is-

sued thereon.

III.

That this defendant relying upon, and in considera-

tion of, among other things, the aforesaid application,

and the statements therein contained, did, after the pres-

entation to it of the said application, and on or about the

17th day of July, 1889, issue to the said Edward Jay Cur-

tis the certificate of membership or policy of insurance

mentioned or described in the complaint herein, or in-

tended so to be, and not otherwise.

Defendant denies that the said certificate or policy of

insurance is fully and correctly described in the com-

plaint herein, or that the alleged copy thereof which is

attached to said complaint marked Plaintiff^s Exhibit A.

is in all respects a true and correct copy of said certifi-

cate or policy, and begs leave to refer to said original cer-

tificate or policy of insurance when the same shall be pro-

duced and proved by the said plaintiff upon the trial of

this action.

_>
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IV.

That thereafter and on the day of July, 1889,

said EdAvard Jay Curtis received and accepted said cer-

tificate of membership or policy of insurance; accepted,

agreed and assented to all the terms, conditions and

agreements, and rules and regulations of said defendant

association as contained and set forth in the said appli-

cation for and said certificate or policy of insurance, and

in the constitution or by-laws of said defendant associa-

tion.

V.

That the said certificate of membership or policy of in-

surance, and the membership of the said Edward Jay

Curtis, and all the rights of said Edward Jay Curtis, and

of the plaintiff herein, became, and were, and are subject

to the terms and provious of the constitution or by-laws

of the defendant association, all of which are hereby re-

ferred to and made a part of this answer, and a true and

correct copy of which is hereto attached and made a part

hereof, and marked Defendant's Exhibit B.

VI.

That one of the conditions, provisions and agreements

contained in said application for and said certificate of

membership or policy of insurance, and said constitution
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or bylaws, and Avliich was accepted, agreed and assented

to by the said Edward Jay Curtis, w%is the payment of

all mortuary premiums at the home office of the said de-

fendant association in the city of Xew York, or to an

authorized local collector within thirty days from the

first week day of the months of February, April, June,

August, October, and December of each and eyery year

during the continuance of said certificate of membership

or policy of insurance, and in the case of the failure by

said Curtis to pay said mortuary premiums at said times,

and in manner and form therein and heretofore set forth

then, and in such case, the consideration of said contract

should be deemed to have failed, and the certificate of

membership or policy of insurance issued to said Curtis

as aforesaid, and sued upon herein, should be null and

void, and all payments made thereon should be forfeited

to the defendant association.

vn.

That on the 1st day of July, 1893, an assessment or

mortuary call, or premium known as mortuary call No.

68, in the sum of $33.96 (the same being one of the bi-

monthly payments referred to in paragraph II. of plain-

tiff's said complaint) became due and payable at the home
office of said association or to some duly authorized

agent of said defendant association in accordance with

the terms and conditions of said contract of insurance

as aforesaid, but to pay the same said Edward Jay Cur-

tis failed and refused, and did so fail and refuse to pay



vs. J. K, DiiBois as Administratcr, 35

the same up to time of his death, and the same has never

been paid by the said Edward Jay Curtis, or by any one

for or on behalf of the said Edward Jay Curtis to this as-

sociation, or to any duly authorized agent or collector of

this said defendant.

VIII.

That the said Edward Jay Curtis had due notice, in ac-

cordance with the terms and conditions of the said con-

tract of insurance that said mortuary call No. 68 afore-

said was due and payable in manner and form as in said

contract of insurance set forth and contained, and that

said Edward Jay Curtis was never reinstated in said de-

fendant association.

IX.

That by reason of the failure of said Edward Jay Cur-

tis to pay said sum of |33.96 due upon said mortuary call

No. 68 aforesaid, on or before the first day of July, 1893,

the date that the same became due and payable, said con-

tract and policy of insurance issued to him as aforesaid

and sued upon herein, became, and was, and is, and has

remained, null and void, and of no force or effect, and all

payments made thereon were forfeited to the defendant

association.

Wherefore defendant having fully answered the com-

plaint of the plaintiff herein, prays to be hence dismiss-

ed with its costs in this behalf expended.

HAWLEY & PUCKETT,

Attorneys for Defendant.
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State of New York, )

( ss.

City and County of New York.

)

Charles W. Camp, being first duly sworn according to

law, deposes and says: that he is the secretary of the Mu-

tual Reserve Fund Life Association, a corporation, the

defendant herein, and as such officer makes this verifica-

tion; that he has read the above and foregoing answer

and knows the contents thereof, and that the same is true

of his own knowledge, except as to the matters therein

stated to be on information or belief, and as to those

matters he believes it to be true.

CHAELES W. CAMP.

Subscribed and sworn to before me this 2nd day of De-

cember, 1896.

SEWELL T. TYNG,

Notary Public, N. Y. Co. No. 66.

State of New York,
)
\ ss.

City and County of New York,
j

I, Henery D. Purroy, clerk of city and county of New
York, and also clerk of the Supreme Court for the said

city and county, the same being a court of record, do

hereby certify, that Sewell T. Tyng, before whom the an-

nexed deposition was taken, w^as, at the time of taking

the same, a notary public of New York, dwelling in said

city and county, duly appointed and sworn, and author-

ized to administer oaths to be used in any court in said

State, and for general purposes; that I am well acquaint-
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ed with the handwriting of said notary, and that his sig-

nature thereto is genuine, as I verily believe.

In Testimony Whereof, I have hereunto set my hand

and affixed the seal of the said court and county, the 2

day of Dec. 1896.

[Seal] HE^ERY D. PUREOY,

Clerk.
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Tij be iif taihi'd to imd form part of my ai>])liration for a

a liolicj of f(iOOO issiu'il by the Mutual Reserve Fuml life

Assoeiatiou and numbered 8(i,79(i.

I, Edward J. C\irtis of Boise (Mty, County of Ada, Ten-i-

tory of Idalio, do lieivby make oath that to the best of my
knowledge and belief, I was born on the 13th day of De-

cember, and my age at nearest birthday is 57.

KUWARI) JAY CURTIS.

Sworn to before me thiK 31st day of July, 1889.

S. H. HAYS,

Clerk Supreme Court, Idaho Ter.

Edward J. Curtis,

Seiretary,

86796.

Department of the Interior.

Secretary's Office, Idaho.

Boise (Tity, July 18, 1889.

To the Mutual Reserve Fund Life Association of New
York City:

I berebv ^wthopiKe you to change th«» amount n]iplieil

for from live thousand to read six thousand.

EDWARD JAY (_^URTIS.

Signed in my presence.

S. L. WINNER,
(lenl. Mgr. for Oregon and Idaho.

I approve as safe the addition of one thousamd dollars

on the application of Edward Jay Curtis; that is to read

six thousand instead of five thousand as applied for.

JESSE K. DUBOIS. M. D.
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In the Circuit Court of the United States, Ninth Judicial

Gircuiiy in ar.d for the Central Division of the State

of Idaho.

J. K. DUBOIS, As Administrator of

the Estate of EDWAED JAY CUK-

TIS, deceased.

Plaintiff,

vs.

MUTUAL RESEiRYE FUND LIFE

ASSOCIATION, OF NEW YORK,

Defendant.

Stipulation of Facts.

It is hereby stipulated and agreed, by and between the

I)arties to the above entitled action, that the following

statement of facts shall constitute the evidence in said

action, and that the action may be tried by the court,

without a Jury.

That the defendant now is, and at all times hereinafter

mentioned was, a corporation, duly organized and exist-
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ing under and by virtue of the laws of the State of New

York, and engaged in the business of writing life insur-

ance, and making contracts, insuring the life of its

patrons, in the State of New York and in the State of

Idaho.

11.

That on the 17th day of July, 1889, the defendant in-

sured the life of said Edward Jay Curtis, in the sum of

six thousand dollars, and issued to him the policy of in-

surance, as set forth in plaintiff's complaint, and deliver-

ed said policy to him, while he was in good health; and

that said Edward Jay Curtis paid the admission fee

thereon; and that said policy is hereby admitted in evi-

dence and is made a part of this stipulation.

III.

That on the 29th day of December, 1895, at Boise City,

in Ada County, State of Idaho, the said Edward Jay Cur-

tis, died; that Edward Jay Curtis died without leaving a

Avill or testament.

IV.

That on the 27th day of January, 1896, J. K. Dubois

was regularly and legally appointed, by an order duly

entered and made in the probate court of said Ada coun-

ty, and State of Idaho, as administrator of the estate of
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said Edward J. Curtis, deceased; that thereafter, the

said J. K. Dubois, duly qualified as such administrator,

b}^ giving a bond, as required by laAV, and taking the oath

of office and entered upon the discharge of his duties as

such administrator, and ever since, and still is such ad-

ministrator, and acting as such.

V.

That the death of said Edward J. Curtis was not caus-

ed by his own hand, or by t!ie effect of engaging in any

duel, or any violation of the law, or at the hands of jus-

tice.

VI.

That said Edward J. Curtis did not enter any military

service, or any naval service, company or regiment, when

in actual service or otherwise, during his lifetime, or

since the issuing to him of said policy of insurance.

VII.

That on or about February 4th, 1896, this plaintiff in-

formed said defendant of the death of said Edward J.

Curtis, and thereupon defendant denied all liability,

whatsoever, on or under said contract of insurance.
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VIII.

Tliat the defendant has not paid the sum of six thous-

and dollars, as called for in said policy of insurance, nor

any part thereof.

IX.

That the said Edward J. Curtis and the plaintiff, and

each of them duly performed all the conditions of said

policy of insurance, on their part to be performed, ex-

cept as follows:

That said Edward J. Curtis failed to pay an assess-

ment, or mortuary call, or premium, known as mortuary

call No. 68, in the sum of $33.96, w^hich become due ac-

cordin^j^ to the terms of said policy of insurance, on the

first day of July, 1893; and that the same has not been

paid by said Edward J. Curtis, or any other person or

persons, for him; and that said non-payment was not con-

doned or acquiesced in by defendant; that other assess-

ments, mortuary calls and premiums have become due

and payable, since the said mortuary call No. 68, but

none of them have been paid.

It is also stipulated and agreed, that Bennett W. T.

Amsden, would testify in said action, if present, to the

facts set forth in his affidavit, deposition or sworn state-

ment herewith filed; and that the same, w^ith the exhib-

its thereto attached, may be admitted in evidence, so far

as it, said statement, is relevant and competent under
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the pleadings in this action; and shall constitute a part

of this agreed statement of facts.

A. A. FKASEE and

GEO. H. STEWART,

Attorneys for Plaintiff.

HAWLEY & PUCKETT,

Attorneys for Defendant.

[Endorsed]: No. 127. In the Circuit Court of the Unit-

ed States, Ninth Judicial Circuit, in and for the District

of Idaho. J. K. Dubois, Plaintiff, vs. The Mutual Ee-

serve Fund Life Association of New York. Stipulation

of facts. Filed Dec. 19th, 1896. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Ninth Judicial

Circuit/in and for the Central Division of the District of

Idaho.

J. K. DUBOIS, As Administrator of

the Estate of EDWAED JAY CUR-

TIS, deceased.

Plaintiff,

against

MUTUAL RESERVE FUND LIFE

ASSOCIATION,
Defendant.

Affidavit of Bennett W. T. Amsden.

City and County of New York, ss.

Bennett W. T. Amsden being duly sworn, says, that he

is forty-one years of age, resides in the city of New York,

and is an officer, to-wit, the cashier, of the Mutual Re-

serve Fund Life Association, the defendant in the above

entitled action, and has been in the employ of the said

defendant for over ten years last past. That during the

months of June, July, August, September, October, and

November, 1893, he was assistant secretary of the Mu-
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tual Eeserve Fund Life Association, the defendant

above named, in charge of the assessment department,

and as such officer in charge of such department kept a

record of the entire membership of the association, the

amount of assessments such members were liable for and

of the mailing of notices of the regular assessments upon

such members, and also had entire charge of the prepara-

tion and mailing of such notices. That on or about the

1st day of June, 1893, a notice of the assessment known

as mortuary call number 68, under the certificate or pol-

icy of Edward Jay Curtis, of Boise City, Idaho, numbered

86796, was securely enclosed in a postpaid sealed en-

velope, directed to the said Edward Jay Curtis, Boise

City, Idaho, and as so sealed addressed and stamped was

deposited in the general poistoffice in the city of New

York by this deponent at 5 o'clock in the afternoon of the

1st day of June, 1893, according to the usual course of

business and the constitution or by-laws of such asso-

ciation, and the address upon such envelope to which

(Said notice was sent was, and is, the last and only ad-

dress of isaid Edward Jay Curtis appearing upon the

books of such association ; that the amount of said assess-

ment w^as 133.96; that the said notice required the said

Edward Jay Curtis to pay the sum of |33.96 on or before

the first day of July, 1893; that said address is the same

address to which all prior notices of assessments were

sent to the said Edward Jay Curtis, and is the address to

which the said Edward Jay Curtis directed that all no-

tices under his certificate or policy should be sent, and
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that all prior assessments under the said certificate or

policy of the said Edward Jay Curtis had been paid, but

that the said assessment due and payable on or before

the first day of July, 1893, or within thirty days after

the first day of June, 1893, and which was required to be

paid by the notice aforesaid known as mortuary call

number 68 has not been paid. That the regular course of

business of the said association in the months of June,

July, August, September, and October, 1893, in prepar-

ing, mailing and isending notices of assessments was as

foUow^s: That envelopes w^ere addressed to each member

of said association appearing upon the books of the asso-

ciation, and notice to each of said members with the

amounts of their respective assessments was written by

a clerk. They were then compared and verified, one clerk

holding the book containing the list of members, with

their policy numbers, amounts of their respective assess-

ments and addresses, and another reading off the notices

and envelopes. The notices were then folded and en-

closed in their respective envelopes, sealed, stamped and

rgistered in regular numerical order, and when so sealed

and stamped were checked upon the books of the asso-

ciation, one person calling the number of the policies,

and the names and addresses from the envelopes, and

another checking from the book as they were called, and

as often as they were called they were deposited in a

United States mail bag furnished to the association by

the postal authorities for that purpose, all being done

under my personal supervision. The mail bag was then
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deposited in the general postoffiee of the city of New

York by myself. This course was followed with refer-

ence to the assessment under the said mortuary call num-

ber 68, and with reference to the notice of said assess-

ment mailed to Edward Jay Curtis, as aforesaid. No no-

tice of assessment was sent to the said Edward J. Curtis

subsequent to that of said mortuary call number 68, nor

was the said Edward Jay Curtis ever reinstated as a

member of said association, but a notice that his said cer-

tificate or policy had lapsed, and stating conditions un-

der which it might be reinstated, together with a blank

form of application for reinstatement was enclosed in a

sealed, post-paid wrapper directed to said Edward Jay

Curtis, Boise City, Idaho, and deposited by me in the

general postoffiee of the city of New York on the 18th

day of July, 1893, according to the usual course of busi-

ness of such association, such notice being called a de-

linquent notice. A true and correct copy of the notice

mortuary call number 68, sent to Edv/ard Jay Curtis un-

der his certificate or policy number 86,796, as hereinbe-

fore testified by me, and a true and correct copy of the en-

velope in which the same was enclosed, addressed and

mailed to the said Edward Jay Curtis aforesaid, and a

true and correct copy of said delinquent notice, and of

the envelope containing the same so addressed and mail-

ed as aforesaid, and of the blank form of said application

for reinstatement enclosed therein are hereto attached

and made part of this affidavit, and marked "Exhibits A,

B, C, D, and E," respectively.

B. W. T. AMSDEN,
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Subscribed and sworn to before me this 2nd day of

December, 1896.

SEWELL T. TYNG,

Notary Public, N. Y. Co. No. 66.

State of New York,
S. ss.

City and County of New York,

I, Henery D. Purroy, clerk of the city and county of

New York, and also clerk of the Supreme Court for the

said city and county, the same being a court of record,

do hereby certify, that Sewell T. Tyng, before whom the

annexed deposition Avas taken, was, at the time of tak-

ing the same, a notary public of New York, dwelling in

said city and county, duly appointed and sworn, and au-

thorized to administer oaths to be used in any court of

said State, and for general purposes; and I am well ac-

qnainted with the handwriting of said notary, and that

his signature thereto is genuine, as I verily believe.

In Testimony Whereof, I have hereunto set my hand

and affixed the seal of said court and county, the 2 day

of ,Dec, 1896.

[Seal] HENERY D. PURROY,

Clerk.
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WIDOWS, QKPHANS

¥ to Surplus Reserve or Emergency Fund is Over $3,425,000.00.
"

/Ve«' York, June Jst, li

^^^ Mr (f4^<l?^k:^-^^^^^

V / f<^
'

; . 7\Z7 l,<^ Av.Hssnirnt or Mortuary Call is hereby made upon you pursuant to the order of the Kxeculiye

Sroflh: iSaUon, ^rthT^We'Louut r/Zya^i m7M. t,Ly day/fyo"'fe dUte of this notice, in accordance with
ittee of the Associaiipn,

^^^.^^ ^^^ ^^^ Constitution or By-Laws of the AssocTation.

'OT.e above payment must be made

York, or to its duly authorized local Treatu

by the Treasurer of the Association. If tin- samj.

forfeited and yoid, and your membership nilli Ui

Notice is hereby giyen that the further re

the amount of this Asses.smeiit or Mortuary Call,

of the Association in the City of New
ped upon this notice, and wlio is turnislied with a recei^pt signed

id all payments there

stated Assessments

stated, the policy a

ith hU rights thereumler.

or Mortuary Calls, each for at least i 1 amount equal to

days from the first day of August. 1893, and the other

nfliiis and of eiicli of said further regular stated Assessments

hereby made upon you, which will be due and payable, the first within tlii

yithin thirty days from the second datof Octolier. 1893, the cause and puiii.

Mortuary Calls provided in Article V, Section 1, of

the Constitution, as follows :

'. The Mortuary Department shall be distinct from the other Departments of the Association, and all moneys reoeiyed froi

the Mortuary SLsstta colt of collecting, shall pass through saii department, and after deducting expenses thereof, goyer,
the Mortuary uaiis, less

^l\''^^;^^^^^^^^^ ,„ ,l„£„Hinff or nroteotinir the Association against the payment of unaudited or fraudulent
ental taxes, legal and oti i in defending or protecting the Association against t

BanEs or'Trust Companies designated by the Board of Directors, to i

B Mortuary .ti,;w,.., „„.ual Reserye Fund Life Association,'
1

' ' " '-

'

the order of the President and Treasurer to the ' Keserye Fund, <

,,
shalUie ckpo^ted

|g^^|;^^,^t'^^™e Mut.raT Res;;yVFunTLi5rASociation,' and shall only be withdrawn from said
,
muii^uaij J ^ r._.__; i_. .*-...] ni„„„o„..„^ f,^ tho ' T?ocorvo Finirl' nr for investment in such r~-

'^

account to be

been first approved by

1 lasit death claim paid; the name of the deceased

claiii _ ^, ^ ^

rities as may be

rJ,,S'b'y'the"law°s''reTati"ye "odVpTsits'to "secure "admission for" ths'transactipn of business by the Association, as may be appi-oyed

hy^Z Boa^'d of mrectors of the Association, and which securities shall be deposited, as required by Article XI, Section 3, of the

COTstautTon; or in settlement of death claims under the certificates of the Association, said claims haymg be.

the Executive Committee of the Association."
, -j

,

The inclosed Part II, which is a part of this notice, states amount paid <

member and maximum face value of the certificate or policy, which was paid i-
memner anu

'^ .^^^ ^^. g l^„, p„,iae; "On the first week day of the .

»,„1 Donemhor of each year, an assessment shall be made upon the entire membership „ . , ,

Sth°rdTted death claii^sprror thereto, for such a sum as the Bxecntiye Committee may deem sufacient to meet the existing

claims by death, ?he same to'^be apportioned among the members, according to the age of each member."

Provision for Limiting tlie Cost to tlie Maximum Rates at Age of Entry.

The following resolution was offered at the Annual Meeting of Members, held January 23, 1889, by General Isaac H. Shields,

of Philadelphia, Pa., and, aftej^ full dis_oussion,^unanimously adopted

WuEKEis, 'The Mutual Reserve Fund Lite Association was established upon the natural
Y. utii^ao,

, simoly their proportion of the death claims, with thirty-tnree per ceui,. auuitiouai i,uoi»i.o,

rwWchrsr; ya n\TolBper cenrupr?!^^ additional sum has for its object the creation of a reasonable surplus

Srve emergency fund to provide against unforeseen contingencies, its foundation principles being in opposition to accumulations

of vast sums of money taken from the pockets of the policyholders; and,
^ j .vOf vast^um.^0^^^

The aforesaid surplus 'reserve emergency fund is rapidly increasing, and has already reached the

*1,885,000 ; therefore.

Resolved. That in the event any sums are h

from current bi-monthly morluai-y premium calls __

applicable to the death funds (w^ich rat^ are based upon the American Table of M

Iteerye Fund) the Bnard of Directors shall haye power to pay such death claims in ex

are apidicable to the swojus. reserve emerg5p<a(^)iS4jS?8^,l

Constitution or By-Laws,
The sending of this notice or acceptance of the aboye premium shall not be held to

required for the payment of det'T. iUims, in excess of the sums realized

flyimiiTTi rates at age of eiiiry, ,i , -!j,i,lished by the Association, that are
"" '

' '
'"

'i.uy, with 33 percent. loading for the
- thereof from the current receipts that

of any m-ev
Itances

anv pei-son

Yuu

whose n

are not

expiry of v
Please returi

when due, under said certificate

mij^t be by valid Dralt. L'lie.

inie is not officially stamped
uthorized to make, alter or i

cifullv urged to remit th'

- policy

Offlc-

i

r forfeiture caused by non-payment

Express Money <tnler. (' > -'nt by mail or payments made tn

s uiiautlmrized and at the member's own risk. Agents or loual

L-is. gfjint ( redits or waivf forfeitures.

ul not wiiit until the expiration of the time, thereby avoiding the

this notite when you send remittance, also notify the Association of any cliange in your post office address.

The above Mortuary Call is NOW due, and should he PAID AT ONCE .

If uot paid on or before July 1, 1893, the Policy will expire and become and be 7iull and void. All remlt-
taiioes to be made payable to the order of the Mutual Re§erTe Fund Ldfe A8§oclatloii.

E. B. hj^rper,
IPresident.

tliU notice pay-

F. T. BR^M^N,
Secretary.

MOTICE.—ir lUe name of an Authorized Loeai Treasurer is not stamped
ment must l>e made to liie Home Offiee of tlie Association, in New York.



Members in making their payments will please flU up and RETURN this notice.

^-In writing to the Association always giye the number of Pohcy..,^!

Dated at.

"Hi

lis

1 = 5

§ !
'

Mutual Reserve Fund Life Association,
Potter Bolldlog, 38 Park Row, New York.

Herewith please find inclosed Dollars

inpayment of Mortuary Call No. 68 on my Policy No Will you please

acknowledge receipt of same. 4.

Was this Notice addressed correctly? {answer yes or no)

If not properly addressed, please BU up and sign the loUowing order, viz.; Please change my addre» upon

your books, and send fbture notices to my present Post Office, as follows :

No. of Street, Name of Post Office

County of •5^'*'^ "/

Name •

i

ADVANCE PAYMENTS.
Members desirine to pay six months or a year in adyanca, can do so by remitting the maximum rates, as stated in the tables,

and DroDTreceiDtswTlf be furnished. To drte/mine the correct amount, sec the annual maximum rate at the age of entry,

nmlt^plylL saTe bT the nu,Xr „t ihousauas of insurance earned, the result will be the pro,.c. amount or one year s mortuary

payments ; but shou'ld the mortality of the Associatiou during the year call for a smaller su „ th he am u„t 1" ' ' =
Jj''^<;l>

fund throudi the payment of said luiiximuiii rates, the exee,ss pan! will be applied to tntiiie |«iymeiits aftei theexpuatiou o) the

year SimymeS must be made to the Home Office or to a regular authorized Local Treasurer. Agents are not author-

ized to collect the same. ^_^ .

TABLE OF MAXIMUM MORTUARY PREMIUMS FOR EACH $1,000 OF INSURANCE.
These Rates induie the 2.5^ for the Reserve or Emergency Fund.

^^^^ ^
1

LEVEL PEEMIUII
c e ^ .c 1 B1TE8, BITES,

ills AVERAGE AMOUNT MAXIMUM OR
LARGEST AMOUNT AGE

AVERAGE AMOUNT
LARGEST AMOUNT

WHICH CAN
*oS,i.E"™"°r«o»r

COLLECTED EVERY
TWO MONTHS. BE COLLECTED

ANNUALLY. «°"rr"H."'^

COLLECTED EVERY
TV/O MONTHS. '"%r^ji.""

25 f1 80
1 81

$10 76
10 84

$19 89
20 40

43
44

$2 37
2 43

$14 24
14 60

$35 05
36 46

-^ s' 10 93 20 93 45 2 '.. 14 96 37 97

« *•
°

1 84 11 03 21 48 46 2 57 15 43

o
*' * "^ 11 13 22 07 47 a 67 16 00

8 "5" 2 2 1 87 11 24 22 70 48 2 78 18 68 43 13

11 35 23 35 49 2 91 17 48

1 91 11 48 24 05 50 3 06 18 37 47 18

* ° °
1 1 94 11 63 24 78 51 3 41 20 45

11 77 25 56 52 3 78

t ' E'e 1 99 11 93 26 38 53 4 16 24 95

ts-i 36 2 02 12 12 27 25 94 4 53

- 1 ^ \ a 09 12 55 29 16 56 5 28 31 70 63 00

3C 19 57 5 66 33 95

V-'J
2 20 13 17 31 30 58 6 03 36 20 69 82

32 47 59 6 41

42 2 31 13 88 33 72 60 6 78 40 70 77 63

Tbe maxlmii ; amount above stated Is based upon the Mortality Table and the experience of the Association, and Is for c

, RBSBRVK FUND LIFE ASSOCIATION offers ONE THOUSAND DOLL.ARS REWARD 1

[^laini due and unpaid which It has not paid In fall, the fa

»rk City, and to cover the entire hiatory of thia Awsociatlon.
< determined by any 1

OFFICIAL EXAHIINATIONS.
The books and «cco..nU of the Mutual Reserve Fund Life Assoeiali.m Imve been examined

»U1.1.. n.c pa,t ten years by the following INSURANCE COMMISSIONERS, and after eaeh of

,ald examinations a complete indorsement has been given, eertifyinp that the '»"»«';^;:«''«

correctly kept, the Income properly applied, and every honest death claim promptly paid In full

.

Joliii A. McCali, lusurance Commissioner, New York.

Eusene Pringle. Insurance Commissioner. Miciiigan.

H. J. Reinmuild, Superintendent of Insurance. Ohio.

t^lias. Sllandrcw. Insurance Commissioner, Minnesota.

Philip Chech, Jr., Insurance Commissioner, Wisconsin.

Ellsha W. Buckiin. Insurance Commissioner, Ehode
Islaiul.

E. W. Knott. Deputy Superintendent and Esaminer.

Mis
_. Harvey, Actuary. Missouri.

" A. v.. Carey. Commissioner of Insurance of North Dakota.

in addition lo the varion* examination! by tjie above

atntnbtiona have been made by Committee! of Pollcy-Hoiden from tlie ti

Laarlea, Accoontante, Andlton and otlien, and In eacb Instance

Hon. Louis B. Scliwanbeck, Insurance Commissioner, Col-

" M. H. Dyer, E.xarainer Insurance Department, W.Virgiaia.

" Lucius McAdam. Actuary, West Virginia.

Price, Watcrhouse & Co., Chartered AccounUints, of Lon-

don. England.

Hon. Elizur Wright. Actuary and Es-Iiisuranee Commissioner

of the State of Massachusetts.

W. O. Hayden, Actuary of tlie Insurance Departineut,

1 North Dakota.

ISSURANCK COMMISSIONERS, nearly ONE HUNDRED
eettons or onr coontry,

plete Indoraeni«nt« bave been received by tbe
Bank Experts. j



J
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Exhibit B.

Afft. of B. W. T. Amsden, Dec. 2nd, 1896. S. T. Tyng.

Mutual Eeserve Fund Life Association, Potter Building,

38 Park Row, New York E. B. Harper, President. Ed-

ward J. Curtis, Boise City, Idaho. Mortuary Call. Please

forward if away.





243 ll-G- 95-9139.

m^ PLEASE RETURN THIS WITH YOUR REMITTANCE.

Mutual Reserve Fund Life Association,
(incorporated)

MUTUAL RESERVE BUILDING, BROADWAY k DUANE ST.

;. HARPER, Founder. F. A. BURNHAM. President.

u / , V CO -I -

''^'
-t^ '

Will you please inform us by return mail whether or not you

)e paid the Annual Dues and Mortuary Call JSTo. bo

your Policy A'o, ...KoQ.^.h amounting to # c// ,^ 5

Annual Dues. $. iS^^ O I)^e,.^.&tfy..Z.-;Z.......i<5£l^

Mortuary Call, '# 3^...^.^^ Due,....^^l^^ L 189^

Our books show that the above Annual Dues and Mortuary Call remain

baid, and that your policy has expired.

If you have paid or remitted the above, please state actual date of same,

ether it was by check or otherwise, to whom paid or remitted; and if you

je a receipt for such payment, the name of the person signing or counter-

nittg same, together with the date of the receipt.

Remittances are frequently received without advice as to name of the

mber remitting the same, or number of the policy to which credit should be

,en; hence the correct credit cannot be fnade to the member making the pay-

nt

If through an oversight or misunderstanditig the above has not been

id and you should desire to reiitstate your policy, you may be rei?istated

onfurnishing the Association with a satisfactory Applicationfor Reinstate-

nt and Warranty of Health, and tmder the conditions thereof and subject

the approval of the Executive Committee, and payment of amount of your

ies and Mortuary Call as above.

The signature of the member to the application for reinstatement must be

^tified to by some responsible person.

In any case, when the Association deems it necessary, a medical exavmtatton

'II be required.

The sending of this notice shall not be held to waive any forfeiture or

piration of said policy caused by non-payment of atiy amount when due.

--"/7^ /'^X.^^^-T^z-e-^^ .

Secretary.

Name,

^y P. O. Address is

Vas this notice addressed correctly?- -



We always regret to learn that misfortune has overtaken any one, an

especially those of our ow?t number, who have been members of the Associatioi

The blotting out of an estate^ or the taking away of the protection to one

fa7nily, of one or more thousand dollars, is certainly a 7nisfortune.

We should be much pleased to have your name continued among ou

present army of one hundred thousand tnembers, and it is with pride that ix

call your altedition to the fact that this Association has already paid ovi

Twenty-three Million Dollars in Cash to the widows and orphans of i

deceased members, also to thefact that it has now on hajid more than Thri

and Three-quarters Millions of Dollars i7i its Cash Surplus Reserve an

Emerge7icy Funds.

Mortuary Calls are made upofi the 7nembers of the Association 07t ti

first week day of the 77ionths of February, April, June, August, October an

Dece77iber of each year .

All Mortuary Calls are due a7id payable at above dates respectively, an

7)111st be paid withi7i thirty days of such dates, or the policy will expire.

A7inual Dues are due a7id payable on the date stated i7i the policy {witi

out grace).

Me7nbers should pay their Mortuary Calls a7id Dues promptly, whetJu

they receive 7iotice or 7iot, as they can tell fro77i the above the exact time pa)

7?ie7its beco77ie due.

Mortuary Calls and Annual Dues are payable only at the Horn
Office of the Association, i7i the City of New York, or to a7i Authorize
Local Treasurer, whose name is stamped on the notice, who is fm
7iished with a receipt sig7ied by the Treasurer of the Associatio7i, which 7?iu.

be dtcly countersigned. I

Re77iitta7ices must be by Draft, Check, Post Office or Express Mom
Order; cash sent by 77iail, or Pay77ie7its 77iade to Agents, or other persons who.

7ia77tes are not sta77iped 07i the notice, are U7iauthorized a7id at the mertibct^

own risk,

Age7its or Local Treasurers are 7iot authorized to 77iake, alter or dischar^

C07itracts, extend credits or waive forfeitures.

Meinbers desiring to Pay in adva7ice can do so at the 7naxi)7iU77i rates, ah

they will be credited with such su7ns, thereby avoidi7ig the liability of forfei

ing their i7tsura7tce through oversight, abse7tce, or 7ieglige7ice of parti

e7itrusted with 7naki7ig the payments. In case of the death of a me77iber, tt

excess of a7i adva7ice pay77ie7it, if over and above the su77i required for Du^

a7id Mortuary Calls, will be returned.

Advance payme7its 77tust be made to the Ho77ie Office, or to a regula

authorized Local Treasurer.

Age7its are 7iot authorized to receive the same. [over.]

m
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Exhibit 'D."

Aff't. B. W. T. Amsden Dec. 2nd 1896. S. T. Tyng. Mu-

tual Keserve Fund Life Association. Potter Building, 38

Park Row, New York, E. B. Harper, President. Mortuary

Call. Please forward if away. Edward J. Curtis, Boise

City, Idaho.

Exhibit "E."

Aff't. B. W. T. Amsden. Dec. 2nd. 1896.

S. T. Tyng,

Application for Re-instatement of Membership and War-

ranty of Health.

To the Mutual Reserve Fund Life Association,

Potter Building, 38 Park Row, New York.

Whereas, a certain payment as hereinafter named un-

der Policy No. .... for f . ...... issued to me, became due,

and payable, viz: Mortuary Call No due on the

day of ..,189..,for$

Annual dues ...... due on the day of

189. ., for I and by reason of the non-payment of

said Mortuary Call or Dues, or both of them, when due,

my membership and said policy expired.

Now, therefore, I,

of aged years at last birthday,

by occupation do hereby, by reason of
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said expiry, make application to the Mutual Keserve Fund

Life Association for reinstatement of my membership and

of said Policy, and tender the amount of the past due pay-

ment as above, and in consideration thereof I agree as fol-

\lows :

First.—I warrant that I am on this .... day of

189 . . , of temperate habits, in good health, and free from

all diseases and infirmities, and further, that, since the

date of my original application for said membership and

policy, I have not had any disease, injury, infirmity or ill-

ness, or had or sought any medical attendance or advice

for any illness, disease or injury, except as herein stated

in writing, viz.

Second.—^I hereby agree that if any of the statements

and warranties in said original application or herein, are

not full, complete and true, that the acceptance by the As-

sociation of the above or any subsequent payment shall

not reinstate my membership under said policy or create

or continue any liability on the part of the asisociation by

reason of such payment.

Third.—I further agree that the acceptance of the

above payment, after the same became due, shall not es-

tablish a precedent for the acceptance of the payment of

future assessments or dues to the Association, nor shall

any suJbsequent payment of the same upon said policy be

deemed a waiver of this expiry or impair, waive, alter or
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change any of the conditions of this Agreement or of said

Policy; and I further agree that this agreement and war-

ranty shall be and hereby is made par-t of my contract

with said Association, under said policy, and the same

shall be subject thereto.

Dated at ........ this . day of 189 . .

Witness of signature

Occupation of Witness

Address

Signature of Applicant.

NOTICE. If the applicant has had any illness, or has

consulted, or been attended by any physician since the

date of the original application for above Policy he is re-

quired to obtain the written statement of such physician

on the bacli hereof, stating the nature, date ,duration of

such illness, and in such cases the Policy shall not be re-

instated until the application for re-instatement shall be

approved by the Executive Committee of the Association

in New York. Remittances must be made by valid draft,

check, postoffice or express money order; cash sent by

mail or payments made to agents or other persons whose

names are not stamped on the notice are unauthorized

and void and at the member's own risk. Agents, collec-

tors, or local treasurers are not authorized to waive for-

feitures, extend credit or reinstate lapsed members.

If for Mortuary only, strike out line Annual Dues, and

if for Dues only, strike out Mortuary.

OERTIFICATE OF APPLICANT'S PHYSICIAN.

I, M. D., a practicing physician, do
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hereby certify that I am personally acquainted with the

applicant who signed the application and certificate on

the reverse side hereof, and that I have personally known

said applica-nt for years last past, and that I was

consulted by said applicant or attended him from

18...., to ,18...., for*

Have you been consulted by or attended applicant for

any ailment, disease or illness, other than stated above

within the past five years?

If yes, when and for what?

I hereby certify, upon my honor as a physician, that the

above is a full, complete, and true statement.

Dated at Signed M. D.

this day of , 189. . P. O. Address

* Please state fully the nature, date, duration and sever-

ity of the disease or illness for which you attended appli-

cant or was consulted by him.

[Endorsed]: Xo. 127. In the Orcuit Gout of the U. S.

Ninth Judicial Circuit, in and for the Dist. of Idaho. J. K.

Dubois as Administrator of the estate of Edward J. Cur-

tis, Plaintiff, vs. The Mutual Reserve Fund Life Associa-

tion, Defendant. Statement of Bennett W. T. Amsdep

Filed Dec. 19th, 1896. A. L. Richardson, Clerk.
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In the United States Circuit Court for the District of Idaho.

^

J. K. DUBOIS, As Administrator of

the Estate of EDWAED JAY CUR-

TIS, deceased.

Plaintiff,

vs.

MUTUAL RESEIIVE FUND LIFE
ASSOCIATION,

Defendant.

Judgment,

This cause came on regularly for trial at the Decem-

ber, 1896, term, A. A. Fraser and Geo. H. Stewart, Esqrs.,

appearing as counsel for plaintiff, and Messrs. Hawley

and Puckett for defendant; the cause was tried before

the Court, sitting without a jury, upon an agreed state-

ment of facts, and the evidence being closed and after ar-

gument by counsel the cause was submitted to the Court

for consideration and decision and after due deliberation

thereon, the Court delivered its decision in writing which

is filed, and orders that judgment be entered in accord-

ance therewith in favor of jDlaintiff and against defend-

ant, as demanded in the prayer of the complaint in said

cause.

It is therefore by virtue of the law and by reason of

the premises aforesaid, ordered and adjudged that the

said plaintiff, J. K. Dubois, as administrator of the es-

tate of Edward Jay Curtis, deceased, do have and recover

of and from the said defendant, the Mutual Reserve Fund
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Life Association, the sum of six thousand dollars with

interest thereon at 10 per cent per annum from Feb. 10,

1896, amounting in all to the sum of six thousand five

hundred and thirty dollars ($6530.00) together with his

costs herein to be taxed and that execution issue there-

for. Costs taxed at $40.70. Judgment entered, Dec.

28th, 1896.

JAS. H. BEATTY,

Judge.

In the United States Circuit Court for the District of Idaho.

J. K. DUBOIS, Administrator,

Plaintife,

vs .

MUTUAL RESERVE FUND ASSO-
CIATION,

Defendant.

A. A. Eraser and Geo. H. Stewart, Attys. for Plff., and

Hawley & Puckett, Attys. for Deft.

Opinion. ' -^^^^

The facts in this case upon which its decision depends

are: That July 17th, 1889, the defendant issued its policy

of life insurance to Edward J. Curtis, who died December

29th, 1895, and of whose estate plaintiff is administrator;

that by the policy it is provided that mortuary prem-

iums should be paid by the assured "within thirty days

from the first week day of the months of February, April,

June of each and every year,'^ and by the tenth
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provision attached to, and by the policy made a part

thereof, that "This contract shall be governed by, sub-

ject to and construed only, according to the laws of the

State of New York"; that by a law of said State, enacted

May 23rd, 1877, and still in force, it is provided that:

"No life insurance company doing business in the State

of New York shall have power to declare forfeited or lap-

sed any policy hereafter issued or renewed by reason of

nonpayment of any annual premiums or interest, or any

portion thereof, except as hereinafter provided. When-

ever any premiums or interest due upon any policy shall

remain unpaid when due, a written or printed notice

stating the amount of such premiums or interest due on

such policy, the place where said premium or interest

shall be paid, and the person to whom the same is pay-

able shall be duly addressed and mailed to the person

whose life is assured or the assignee of policy, if notice of

the assignment has been given to the company at his or

her last known post-office address, postage paid by the

company, or by an agent of such company or person ap-

pointed by it to collect such premiums. Such notice shall

further state that unless the said premium or interest

then due shall be paid to the company or a duly appoint-

ed agent or other person authorized to collect such pre-

miums within thirty days after the mailing of such no-

tice, the said policy and all pa^^ments thereon will be-

come forfeited and void. In case the payment demanded

by such notice shall be made within thirty days limited

therefor, the same shall be taken to be in full compliance

with the requirements of the policy in respect to the pay
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inenl of said premiums or interest, anything therein con-

tained to the eontrar}' notwithstanding; but no such pol-

icy shall in any case be forfeited or declared forfeited or

lapsed until the expiration of thirty da^^s after the mail-

ing of such notice; provided, however, that a notice stat-

ing w^hen the premiums will fall due, and if not paid the

policy and all payments thereon will become forfeited

and void, served in the manner hereinbefore provided, at

least thirty and not more than sixty days prior to the

day when the premium is payable, shall have the same

effect at the service of the notice hereinbefore provided

for." That defendant issued to the assured its notice or

mortuary call No. 68, dated New York, June 1st, 1893,

and claims to have mailed it the same day, by which it

notified the assured, "that an assessment or mortuary

call is hereby made upon you'' for the sum of |33.96, "to

be paid within thirty days from the date of this notice

—

That above payment must be made on or before July

1st, 1893,—The above mortuary call is now due, and

should be paid at once. If not paid on or before July 1st,

1893, the policy will expire and become null and void."

It may be added that the assured duly performed all

the conditions of said policy prior to the payment of the

premium last referred to which he failed to pay, nor did

he pay anything on said policy thereafter, and that the

notice served by defendant concerning said call No. 68,

Avas in due form and duly served unless not in time, and

that it served no other notice concerning this or any oth-

er premiums or dues, except one on July 18th, 1893, to

ask the assured whether he had paid such premiums and
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some other dues, and to notify him that his policy had

lapsed because of his failure to pay said premium.

No doubt has been suggested that this policy must be

construed by the New York statutes. The defendant so

provided by its policy; the assured acquiesced, and plain-

tiff now invokes such construction. It is held that "The

adjudications of the highest court of the State (New

York) treat it (the statutes above) as one which must be

strictly interpreted in favor of the assured, and hold that

the defense of a forfeiture through nonpayment of pre-

mium is not availing to an insurance company, if there

has been any departures on its part from the provisions

of the statute in regard to notice": Hicks v. National

Life Ins. Co., 60 Fed. 692, and cases therein cited.

It will be observed that, by the foregoing statute, there

are two provisions by which notice for the payment of

premiums may be given: By the first the company, after

the premium became due mails its notice to the assured

requiring payment "within thirty days after the mail-

ing of such notice," and by the second, to give its notice

in similar manner "at least thirty, and not more than

sixty days prior to the day when the premium is pay-

able."

The defendant's said notice says in one place that this

premium is due now—June 1st, but the policy says it

should be payable within thirty days from the first week

day of June—^^Thursday, June 1st; the 7th paragraph of

defendant's answer alleges it became due and payable

on the first day of July, and the same appears by the 9th

paragraph of the stipulated facts. Moreover a debt is
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not due until such time as its payment can be demanded

or enforced.

It is beyond question that the assured was under no

obligation to pay this premium until thirty days after

June 1st, which could not be before July 1st.

It is evident that the premium became due on July 1st;

that the defendant so regarded it and that it attempted

to give its notice in pursuance of the second provision of

the statute which requires that it should be given at

least thirty days prior to the day when payable and to

state when it would become due. Now, admitting that

the notice was in due form, although somewhat contra-

dictory in its statements as to the time when the pre-

miums became due, and that it was duly served on June

1st, was such service at least thirty days prior to July

1st, is the important question for decision. The rule by

which time is computed in such cases has been termed

the "controversia controversissima." While great diver-

sity of views existed in the early rulings, it is said that

by the current of modern authorities the rule, "when time

is to be computed from a particular day or a particular

event, as when an act is to be performed within a speci-

fied period from or after a day named, it is to exclude the

day thus designated and to include the last day of the

specified period": Sheets v. Seldins, Lessees, 2 Wall. 190;

but while modern authorities may have agreed upon this

rule, they do not seem to have agreed upon the same in-

terpretation of it.

In the last cited case the contract provided that if rent

"remained unpaid for one month from the time it shall
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become due/^ which was May 1st, the lease should be-

come forfeited. Demand for payment was made on June

Ist.' The question presented was that a lunar and not a

calendar month w^as meant, and that the demand came

too late and the court in holding that it was a calendar

month, stated in general terms the rule above quoted.

By a California statute it is provided that in certain

election contests a notice should be served "at least three

days before such trials-'—it was held that notice served

on the 7th—trial on the 10th—was in time: Misch v. May-

hero, 51 Cal. 514, also, to same effect is Bates v. Howard,

105 Cal. 182. So in case of a statute requiring the "giving

not less than ten days previous notice thereof," by publi-

cation, it was held that a notice published on May 16th

of an election on the 26th, was sufficient: Brady v. Moul-

ton, 63 N. W. (Minn.) 489. Numerous other similar au-

thorities might be quoted, all of which it may be, are

more or less controlled by statute similar to that in Cali-

fornia, w^hich provides that "The time in which any act

provided by law^ is to be done, is computed by excluding

the first day and including the last," which is likewise

the law in this State. But to the contrary is the 60 Fed.

692, ante, in which the facts are like those here, and with

the construction of the same statute involved. The Court

says: "The notice in the present case, having been given

before the time when the premium w^as payable by the

contract, should have been served at least 30 days prior

to the 2nd day of December. If, according to the mean-

ing of the statute, the mailing of that notice upon the

2nd day of November was not a notice of at least thirty
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days, the notice was insufficient. It has always been the

rule in New York in applying statutes in which a com-

putation of time is to be made from the day on which an

act is to be done, to exclude the day. Thus in Small v.

Edrich, 5 Wend. 137, the statute w^as that notice should

be served "at least fourteen days before the first day of

court,'^ and the notice was served on the 9th day of No-

vember, the 23rd day of the same month being the first

day of the court; and it was held that this was notice of

only thirteen days, and after quoting 2 Wall. 190, ante,

as supporting its view it further says; "Excluding, as

must be done according to the authorities, the day of

mailing in the computation in the present case, the no-

tice w^as served bj the defendant 29 days, and not "at

least thirty," prior to the time when it should have been

in order to effectuate the forfeitures. The defendant is

in no better position than it vv^ould be, if no notice had

been mailed." This is by the 2nd C. C. of Appeals, an

authority so high that this court feels justified in follow^-

ing it, notwithstanding other apparently contrary rul-

ings.

In conclusion it may be added that no fixed rule will

govern all cases, but in each attention must be given to

the particular language to be construed. In this case the

assured was entitled to at least 30 days notice prior to

the day of payment. The notice w^as served at 5 P. M.

June 1st, to 5 P. M. July 1st, would be 30 days, but there

can be no hesitation in holding that no part of June 1st

can be included as a part of the 30 days notice—^they can-
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not commence until after 12 P. M. June 1st and could

not end until after 12 P. M. July 1st or until the begin-

ning of July 2nd. It is therefore held that the notice was

not served in time; that failure to pay the premium did

not operate the forfeiture of the policy and judgment for

plaintiff is ordered.

December 28th, 1896.

BEATTY,

Judge.

[Endorsed]: No. 127. J. K. Dubois, Administrator,

etc., vs. Mutual Eeserve Fund Life Association. Opin-

ion. Filed December 28th, 1896 A. L. Kichardson,

Clerk.
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In the Circuit Court of the United States, Ninth Judicial Dis-

trict, in and for the Central Division of the District of Idaho.

J. K. DUBOIS, As Administrator of

the Estate of EDWARD JAY CUR-

TIS, deceased.

Plaintiff,

vs.

MUTUAL RESERVE FUND LIFE

ASSOCIATION OF NEW YORK,

a Corporation,

Defendant.

v:>^J?Jt Defendant's Bill of Exceptions.

Be it remembered that this cause came duly on to be

heard, before the court, without a jury, a jury beinpj

waived expressly by both parties, on the day of

December, 1896, A. A. Frazer, Esq., appearing as attor-

ney for the plaintiff, and Hawley & Puckett apx)earing

as attorneys for defendant; and thereupon an Agreed

Statement of the Facts in the case, was made in writing

and submitted to the Court, as the evidence in the cause;

said agreed statement being as follows, to-wit:

[Here follows a copy of said Agreed Statement, and

same already appearing in this Transcript (pp. 45 to 49),
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and herein fully stated and set forth, is for that reason

not again herein inserted.]

Statement of Bennett T. Amsden.

[Here follows a copy of said statement of Bennett W.

T. Amsden, together with the Exhibits thereto attached,

and therein mentioned and stated, and the same already

appearing in this Transcript (pp. 50 to 54), antl herein

fully stated and set forth, is for that reason not again

here inserted.]
|

; [f: Exhibit A >

[Here follows a copy of the Policy of Insurance in this

case offered and admitted in evidence on the trial there-

of, as one of the defendant's exhibts therein, and a. copy

thereof being attached to and made a part of the com-

plaint herein, and already appearing in this Transcript

(pp. 55 to 50), is for that reason not again inserted..

Argument of counsel was had, and whereupon the

Court having fully considered the evidence herein, makes

and files his decision as follows, to-wit:

Decision.

[Here follows a copy of the said decision, and the

same already appearing in this Transcript (pp. 65 to 73),

and herein fully set forth and stated, is for that reason

not again here inserted.].
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Whereupon the defendant by its counsel, duly excepted

to the decision upon the grounds that it was against law

and against the weight of the testimony in the cause,

and not warranted by the testimony of the cause.

And the defendant now asks that this, its bill of excep-

tions be signed settled and allowed as a part of the rec-

ord herein.

HAWLEY & PUCKETT,

Attorneys for Defendant.

In the Circuit Court of the United States, Ninth Judicial Cir-

cuity in andfor the Central Division of the District of Idaho.

J. K. DUBOIS, as Administrator of

the Estate of EDWARD JAY CUR-
j

TIS, deceased. I

Plaintiff,
f

vs. V

MUTUAL RESEKVE FUND LIFE
ASSOCIATION, a Corporation,

Defendant.

Stipulation.

It is hereby stipulated and agreed by and between the

counsel for the respective parties hereto, that the exhib-

its attached to the affidavit of Bennett W. T. Amsden

and marked A, B, C, D, and E, on file in this cause may
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be considered, and are hereby made a part of this bill of

exceptions with the privilege of supplying and attaching

certified copies thereof to said bill of exceptions at any

time if deemed necessary or proper.

ALFRED A. FRASER,

Attorney for Plaintiff.

HAWLEY & PUCKETT,

Attorneys for Defendant.

The above and foregoing bill of exceptions Is hereby

settled and allowed this 13th day of April, 1897.

JAS. H. BEATTY,

Judge.

[Endorsed] : In the Circuit Court of the United States,

Ninth Judicial Circuit, in and for the Central Division of

the District of Idaho. J. K. Dubois as Administrator of

the Estate of Edward Jay Curtis, Deceased, Plff. vs. The

Mutual Reserve Fund Life Association, a Corporation,

Deft. Stipulation. Filed Jan. 7th, 1897. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cnit, in and for the Central Division of the State of Idaho.

J. K. DUBOIS, as Administrator of

the Estate of Edward Jay Curtis,

Deceased,

Plaintiff.

vs.

MUTUAL RESEKVE FUND LIFE

ASSOCIATION,
Defendant.

Petition for Writ of Error-

The petition of the Mutual Reserve Fund Life Associ-

ation, a corporation, and defendant in the above en-

titled action, respectfully shows:

That feeling itself aggrieved by the decision and judg-

ment made entered thereon in said action on the 28th

day of December, A. D. 1896, whereby it was ordered and

adjudged that the plaintiff do have and recover of and

from the defendant the sum of six thousand five hundred

and seventy dollars and seventy cents, comes now

through and by its attorneys, Messrs. Hawley and

Puckett, and its counsel, I. B. L. Brandt, Esqr., and re-
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spectfully petitions and prays this Court for the allow-

age of a writ of error from said decision and judgment to

the United States Circuit Court of Appeals in and for the

Ninth Judicial Circuit, under and according to the laws

of the United States in that behalf made and provided;

and also, that an order be made fixing the amount of

security and bond which defendant should give and fur-

nish upon said writ of error, and directing that upon the

giving of said security and bond all further proceedings

in this Court be suspended and stayed until the deter-

mination of said w^rit of error by said United States Cir-

cuit Court of Appeals in and for the Ninth Judicial Cir-

cuit, and prays, that a transcript and record of the pro-

ceedings in the cause, duly authenticated, may be trans-

mitted to said United States Circuit Court of Appeals in

and for the Ninth Judicial Circuit.

Your petitioner and plaintiff in error herewith presents

and files with the clerk of this Honorable Court its As-

signment of Errors.

And your petitioner and plaintiff in error will ever

pray.

HAWLEY & PUCKETT,
Attorneys for Petitioner and Plaintiff in Error.

I. B. L. BRANDT,

Of Counsel.
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Upon reading and filing the foregoing petition, and as-

signment of errors, it is hereby ordered that the prayer

of said petitioner and plaintiff in error be allowed, and

that a writ of error to the United States Circuit Court of

Appeals in and for the Ninth Judicial Circuit, be allow-

ed and issued herein as prayed for.

Dated, June 21st, 1897.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 127. In the Circuit Court of the

United States, Ninth Judicial Circuit, in and for the Cen-

tral Division of the State of Idaho. J. K. Dubois, as Ad-

ministrator, etc.. Plaintiff, vs. Mutual Eeserve Fund

Life Association, Defendant. Petition for Writ of Error

and Order of Court allowing the same. Filed June 21st,

1897. A. L. Richardson, Clerk.

Hawley and Puckett, Attorneys for Defendant and

Plaintiff in Error. I. B. L. Brandt, of Counsel.
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In the United States Circuit Court of Appeals, in and for the

Ninth Judicial Circuit.

J. K. DUBOIiS, as Administrator of

the Estate of Edward Jay Curtis, De- .

ceased.
/

Defendant in Error,
j

\

vs. /

MUTUAL RESERVE FUND LIFE \

ASSOCIATION,
]

Plaintiff in Error. <

Assignment of Errors.

Now comes the Mutual Reserve Fund Life Association,

the defendant and plaintiff in error herein, by Messrs.

Hawley and Puckett, its attorneys, and I. B. L. Brandt,

its counsel, and upon the records and proceediiigs in this

case, particularly specifies the following as the errors

upon which it v/ill rely and will urge upon its v^rit of er-

ror in the above entitled cause, to-wit:

I.

That the said Circuit Court of the United States, for

the Central Division of the State of Idaho, erred in decid-

ing that the laws of the State of New York of 1876, as
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amended in 1877, and under which it held that the no-

tice given the deceased of the levying of the assessment

or mortuary call No. 68, was not given in time, applied to

the defendant corporation.

II.

That the said Court erred in deciding, that the said

laws of the State of New York, of 1876, as amended in

1877, applied to insurance companies which like the

corporation defendant do business and operate upon the

assessment plan.

III.

The said Court erred in deciding, that the defendant

corporation was required to give the deceased, or any of

its members thirty days notice of the falling due of an

assessment or mortuary call.

IV.

The said Court erred, in not applying the laws of the

State of New York, chapter 175, laws of 1883, to the de-

fendant corporation, and in not holding that the said

defendant corporation w^as subject only to the provisions

of the said laws.

V.

The said Court erred in not applying the decision of

the New York Court of Appeals, in the case of Ronald v.
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Mutual Iveserye Fund Life Association, 132 N. Y. 378,

to the defendant corporation, and in not holding that the

defendant corporation was subject only to the provisions

of the lavvs of the State of New York, chapter 175, laws

of 1883.

VI.

The said Court erred, in deciding that the notice of the

assessment, or mortuary call No. 68, dated and mailed by

the defendant corporation on June 1st, 1893, and calling

for the payment b}" the said deceased of the said assess-

ment or mortuary call on or before July 1st, 1893, v/as

not given or served as required by the said laws of the

State of New York, of 187(>, as amended in 1877, if the

said laws did apply to the defendant corporation.

VII.

That the said Court erred, in not construing the pol-

icy of insurance in this case, according to the laws of the

State of New York applicable thereto.

VIII.

The said Court erred, in deciding that the said notice

of assessment or mortuary call No. 68, dated and mailed

to the said deceased, by the defendant corporation on

June 1st, 1893, was not duly given or served.
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IX.

That the said Court erred, in deciding that tlie assess-

ment or mortuary call No. 68, dated and mailed by the

corporation defendant on June 1st, 1893, was due July

1st, 1893.

X.

The said Court erred in deciding, that the failure by

the said deceased to pay the assessment or mortuary call

No. 68, did not operate as a forfeiture of the policy of in-

surance in this case, and that notwithstanding such fail-

ure and default, that said policy of insurance remained

in full force and effect.

XI.

The said Court erred, in ordering judgment for the

plaintiff.

XII.

The said Court erred, in not ordering judgment for the

defendant. And the plaintiff in error. Mutual Keserve

Fund Life Association, prays that said judgment be re-

versed, annulled and altogether held for naught, and

that it may be restored to all things which it has lost by

occasion of such judgment, and that a new trial be grant-

ed.

HAWLEY & PUCKETT,

Attorneys for Plaintiff in Error.

I. B. L. BRANDT,

Of Counsel for Plaintiff in Error.
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[Endorsed]: No. 127. In the United States Circuit

Court of Appeals, in and for the Ninth Judicial Circuit.

J. K. Dubois, as Administrator, etc.. Defendant in Er-

ror, vs. Mutual Reserve Fund Life Association, Plaintiff

in Error. Assignment of Errors. Filed June 21st, 1897.

A. L. Eichardson, Clerk.

Hawley and Puckett, attorneys for plaintiff in error;

I. B. L. Brandt, of counsel.

In the Circuit Court of the United States^ Ninth Judicial Cir-

cuity in andfor the Central Division of the State of Idaho.

J. K. DUBOIS, as Administrator of

the Estate of Edward Jay Curtis,

Deceased,

Plaintiff,

vs.

MUTUAL RESERVE FUND LIFE

ASSOCIATION,
Defendant.

Order Fixing Amount of Bond, etc.

The defendant, the Mutual Reserve Fund Life Associa-

tion, having this day filed its petition for a writ of error

from the decision and judgment thereon made and enter-

ed herein, to the United States Circuit Court of Appeals

in and for the Ninth Judicial Circuit, together with an as-
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signment of errors within due time, and also praying

that an order be made fixing the amount of security

which defendant should give and furnish upon said writ

of error, and that upon the giving of said security, all

further proceedings of this Court be suspended and stay-

ed until the determination of said writ of error by said

United States Circuit Court of Appeals in and for the

Ninth Judicial Circuit, and said petition having this day

been duly allowed:

Now, therefore, it is ordered, that upon the said de-

fendant, the Mutual Eeserve Fund Life Association, fil

ing with the Clerk of this Court a good and sufficient

bond in the sum of six thousand five hundred seventy and

70-100 dollars, ($6,570.70), to the effect, that if the said

defendant the Mutual Reserve Fund Life Association,

and plaintiff in error shall prosecute the said writ of er-

ror to effect, and answer all damages and costs if it fails

to make its plea good, then the said obligation to be void;

else to remain in full force and virtue, the said bond to

be approved by the Court, that all further proceedings

in this Court be, and they are hereby suspended and

stayed until the determination of said w^rit of error by

the said United States Circuit Court of Appeals.

Dated, June 21st, 1897.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 127. In the Circuit Court of the Unit-

ed States, Ninth Judicial Circuit, in and for the Central
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Division of the State of Idaho. J. K. Dubois, as Adminis-

trator, etc.. Plaintiff, vs. Mutual Eeserve Fund Life As-

sociation, Defendant. Order of Court fixing amount of

Bond, and suspending and staying proceedings. Filed

June 21st, 1897. A. L. Richardson, Clerk.

Hawley and Puckett, attorneys for defendant. I. B. L.

Brandt, of counsel.

Bond on Appeal (See Designation).

[A Supersedeas Bond in the sum of $6,570.70, as re-

quired and ordered to be given and furnished by the de-

fendant upon said writ or error, was on the 21st day of

June, 1897, duly and regularly given, furnished, and fil-

ed with the clerk of the court, pursuant to and in com-

pliance with the said order; that by written stipulation

and agreement indorsed thereon, the attorney for plain-

tiff and defendant in error, accepted the said bond, and

waived ail objection thereto, as to its form and suffi-

ciency ; that thereupon, the said bond was duly approved

by the Judge of the Court as to form and also as to suf-

ficiency of surety.]
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UNITED STATES OF AMERICA—ss.

Citation.

The President of the United States, to J. K. Du Bois, as

Administrator of the Estate of Edward Jay Curtis,

Deceased, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the Ninth

Circuit, to be holden at the City of San Francisco, in the

State of California, on the 20th day of July, 1897, pursu-

ant to a writ of error duly issued and now on file in the

clerk's office of the Circuit Court of the United States, for

the Ninth Circuit, Central Division of the State of Idaho,

wherein the Mutual Reserve Fund Life Association, a

corporation, is plaintiff in error, and you are defendant

in error, to show cause, if any there be, why the judgment

rendered against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected, and

why speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable JAMES H. BEATTY, Judge

of the United States Circuit Court for the Ninth Circuit,

Central Division of the State of Idaho, this 21st day of

June, A. D. 1897.

JAS. H. BEATTY,

; .

Judge.
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[Endorsed]

:

Service of the within Citation and receipt of a copy

thereof is hereby admitted this 21st day of June, 1897.

ALFRED A. FEASER,

Attorneys for Defendant in Error.

[Endorsed]: Filed June 21,1897. A.L.Richardson,

Clerk.

UNITED STATES OF AMERICA—ss.

Writ of Error.

The President of the United States, to the Honorable, the

Judges of the Circuit Court of the United States for

the Ninth Circuit, Central Division of the State of

Idaho, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between Mu-

tual Reserve Fund Life Association, a corporation, de-

fendant, and plaintiff in error, and J. K. DuBois, as ad-

ministrator of the estate of Edward Jay Curtis, deceased,

plaintiff, and defendant in error, a manifest error hath

happened, to the great damage of the said Mutual Re-

serve Fund Life Association, a corporation, plaintiff in

error, as by its complaint appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to the
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parties aforesaid in this behalf, do command you, if judg-

ment be therein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the

United States Circuit Court of Appeals for the Mnth Cir-

cuit, together with this writ, so that you have the same at

the city of San Francisco, in the State of California, on

the 20th day of July next, in the said Circuit Court of

Appeals, to be then and there held, that the record and

proceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done therein

to correct that error, what of right, and according to the

laws and customs of the United States, should be done.

Witness, the Honorable MELVILLE W. FULLEU,

Chief Justice of the United States, the 21st day of June,

in the year of our Lord one thousand eight hundred and

ninety-seven.

[Seal] A. L. RICHAEDSON,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Central Division of the State of Idaho.

Allowed by

JAS. H. BEATTY.

Judge.

Service of the within writ and receipt of copy thereof is

hereby admitted this 21st day of June, 1897.

[Seal] ALFRED A. FEASER,

Attorney for Plaintiff and Defendant in Error.



vs. J. K. DuBois as Admin istrater. 91

The answer of the Judges of the Circuit Court of the

United States of the Xinth Judicial Circuit, in and for the

District of Idaho.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, we certify under the seal of our said Court, to the

United States Circuit Court of Appeals for the Xinth Cir-

cuit, within mentioned at the day and place within con-

tained, in a certain schedule to this writ annexed as with-

in we are commanded.

By the Court.

[Seal] A. L .EICHAEDSON,

Clerk.

[Endorsed] : Xo. 127. Circuit Court of the United

States, Xinth Circuit, Central Division of the State of

Idaho. Mutual Reserve Fund Life Ass'n, a corporation.

Plaintiff in Error, vs. J. K. DuBois, as Administrator, etc.,

Defendant in Error. Writ of Error. Filed June 21, 1897.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the Ninth Judi-

cial Circuit, and District of Idaho,

J. K. DUBOIS, as Administrator of \

the Estate of Edward Jay Curtis, de-

ceased,

vs.

MUTUAL RESEKVE FUND LIFE

ASSOOIATIO:^,

Clerk's Certificate to Transoript,

I, A. L. Richardson, Clerk of the Circuit Court of the

United States ,in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to 121, inclusive to be a full, true and correct copy of

the pleadings and proceedings in the above entitled cause

and that the same together constitute the return to the

annexed vrrit of error.

I further certify that the cost of said record amounts

to |116 50-100 which has been paid by the said Plaintiff

in Error.

Witness my hand and the seal of said Circuit Court af-

fixed at Boise City, Idaho, this 12th day of July, 1897.

A. L. RICHARDSON,

Clerk.
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[Endorsed]: No. 392. United States Circuit Court of

Appeals, for the Ninth Circuit. Mutual Eeserve Fund

Life Association, a Corporation, Plaintiff in Error, v.
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In the United States Circuit Court of Appeals for the Ninth

Circuit,

MUTUAL REiSERVE FUND LIFE! ^

ASSOCIATION, a Corporation,

Plaintiff in Error,

vs.

J. K. DU BOIS, as Administrator of the

Estate of Edward Jay Curtis, Deceased,

Defendant in Error.

Brief of Plaintiff in Error

The ofbject of the writ of error in this case is to reverse

a judgment of the court below in favor of the plaintiff in

the action against the defendant therein, the Mutual Re-

serve Fund Life Association, for the amount of a policy of

life insurance issued by the company upon the life of Ed-

ward J. Curtis.

STATEMENT OF THE CASE.

The Mutual Reserve Fund LifeAssociation is a corpora-

tion organized and existing under and by virtue of Chap-

ter 267 of the Laws of 1875, and of Chapter 175 of the

Laws of 1883, of the State of New York and of various



acts aineudatory thereof and supplemental thereto; and

is a mutual benefit association, engaged in the business of

insuring tlie lives of its members upon the co-operative oi

assessment plan and subject only to the provisions of said

laws. [Transcript, pp. 27-28, 41, 51, 55.]

The policy of insurance" issued upon the life of deceased

Avas issued upon the ''condition of the payment of all mor-

tuary premiums, payable at the home office of the asso-

ciation in the City of New York within thirty days from

the first week day of the months of February, April, June,

August, October and December of each and every year

during the continuance of this certificate or policy ofdn-

surance, and subject ^to -all the provisions, requirements

and benefits stated on ithe second page of this certificate

or policy of insurance, which are hereby referred to and

made a part of this contract." [Trans., p. 15.]

Among the provisions and requirements stated on the

second page of the certificate are the following" "Within

thirty da}- s from the first week day of the months of Feb-

ruary, April, June, August, October and December of

each vear durino^ the continuance of this certificate or

policy of insurance, there shall be payable to the associa-

tion a mortuary premium, for such an amount as the ex-

ecutive committee of the association may deem requisite,

which amount shall be at such rates, according to the age

of each member, as may be established by the board of

directors." [Trans., pp. 16-17.]

"A notice of a mortuary premium or other notice ad-



dressed to a member, or other person, at the postoffice ad-

dress appearing upon the books of the association, shall

be deemed a sufficient notice, and affidavit of, or proof of

addressing and mailing the same according to the usual

course of business of said association, shall be taken and

admitted as evidence, and shall be, constitute, and be

deemed and held to be, conclusive proof of due notice to

said jnembers, and everj^ person accepting or acquiring

any interest thereunder.

In the event of the non-receipt by a m'emt)er of a mor-

tuary premium notice on or before the first week day of

February, April, June, August, October and December of

each and every year, ^^ shall he nevertheless a condition pre-

cedent to the continuance of this certificate or policy, of in-

surance in force, that an amount equal at least to the amount

of the next preceding mortuary premium paid shall he paid

said associatioii vnthin thirty days from the first week day of

Fehruary, April y June, August, October and Decemher ofeach

and every year. Notice that a mortuary premium ispayahle

to said association on the first week day of February, April,

June, August, October and December of each and every year

is hereby given and accepted, and any further or other no-

tice is hereby waived," [Trans., pp. 20-21.J

^'This certificate or policy of insurance is also issued

and accepted subject to the express condition that if any

of the payments stipulated in this contract shall not be paid

on or before the day of the date as provided in this

contract at the home office of the association in the city of

New York, or to a duly authorized collector of the asso-



ciation upon a receipt signed by its president, secretary

or treasurer Then, and in each and every such

case, the consideration of this contract shall be deemed to

have failed, and this certificate or policy of insurance shall

be null and void." [Trans., p. 25.]

^^This contract on the part of the association is a bi-

monthly term contract renewable at the option of the

member before expiration, upo7ijpayment of the dues and

mortuary premiums at the times and in the manner

in this contract provided.'' [Trans., p. 24.]

"This contract shall be governed by, subject to, and

construed only according to the laws of the State of New
York, the place of this contract being expressly agreed to

be the home office of said association in the city of New
Y=>rk.'' [Trans., p. 24.]

The constitution and by-laws, which are referred to in

the certificate or policy of insurance, and made part

thereof, provide: "On the first week day of the months of

February, April, June, August, October and December

of each year (or at such other dates as the board of di-

rectors may from time to time determine) an assessment

shall be made upon the entire membership in force at the

date of the last death of the audited death claims prioi

thereto, for such a sum as the executive committee may deem

sufficient to meet the existing claims by death, the same to

be apportioned among the members, according to the age of

each member.'' [Trans., p. 43.]

"A failure to pay the assessment within thirty days

from the first week day of February, April, June, August,



October and Deeem'ber (or within thirty clays from the

day of the date of such periods as may 'be named by the

directors) shall forfeit his memhershifp in this associa-

tion, with all rights thereunder, and the certificate of

memhership shall he null and void'' [Trans., p. 43.]

"If any of the conditions or provisions of the certificate

of membership or of the constitution or by-laws are vio-

lated by the member, tlien, and in every such case, such

membership shiall at once cease and determine, and the

certificate shall be null and void, and all payments made

thereon forfeited to the association.'' [Trans., p. 43.]

"But the executive committee shall have power to re-

instate a delinquent member at any time w^ithin one year,

for good cause shown, and upon satisfactory evidence of

good health, and upon payment of all delinquent dues

and assessments." [Tt'ans., p. 44.]

The case was tried before the court without a ]\itj upon

a stipulation of counsel as to certain facts, and an affi-

davit of B. W. T. Amsden, the cashier and former assist-

ant secretary of plaintiff in error, from which the follow-

ing facts appear.

On June 1st, 1893, a notice of an assessment or mor-

tuary call numbered 68 was duly deposited in the general

postoffice at New York city at 5 p. m., addressed to the

insured at the last address of the insured upon the books

of the aissociation. [Trans., p. 51.]

The said call was one of the bi-mionthly payments or

assessments provided to be made by the policy, to-wit,
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the payment or asses'sment required thereby to be paid

within thirty days from the first week day of June and

was for 133.96. [Trans., p. 51.]

The notice thus sent the insured was dated June 1st,

1893, called for the payment of the amount of said call

No. 68, to-wit, $33.96, and informed the insured as fol-

lows:

"Please take notice that an assessment or mortuarv^

call is hereby made upon you pursuant to the order of the

executive committee of the association for the above

amount to he paid within thirty days from the date of

this notice, in accordance with the conditions of this cer-

tificate or policy and the conistitution and by-laws of the

association. The above payment must be made on or be-

fore July 1, 1893, at the home office of the association in

the city of New York, or to its duly authorii^ed local treas-

urer, whose name is stamped upon this notice, and who is

furnished with a receipt signed by the treasurer of the

association. If the same is not paid within the time

stated, the policy and all payments thereon will become

forfeited and void, and your membership with the asso-

ciation will expire with all rights thereunder. Notice is

hereby given that the further regular stated assessments or

mortuary calls, each for at least an amourtt equal to the

amount of this assessment or mortuary call, are hereby

made upon you, which will be due and payable,

the first within thirty days from the first day of August,

3 893, and the other within thirty days from the second

day of October, 1893, the causes and purposes of this and



of each of said further reg'ular stated assessments or mor-

tuarj calls, being as provided in article Y, section 1 of

the constitution. . . . You are respectfully urged to re-

mit the amount at once and not wait until the expiration

of the time, thereby avoiding the expiry of your insur-

ance. The above mortuary call is NOW due and payable,

and should be PAID AT ONCE. If not paid on or before

July 1, 1893, the policy will expire, and become null

.

and void." [Trans., p. 55.]

The said call No. 68 was not paid or tendered by the

insured on or before July 1, 1893, and, in fact, has never

been paid or tendered. Other assessments,mortuary calls

and premiums subsequently became due and payable by

members of the association, but none of such asseissments,

calls or premiums were ever paid or tendered by the in-

s;ured or on his behalf, nor was such non-payment ever

condoned or acquiesced in by the association. [Trans., p.

48.]

No other or further notice of assessments or mortuary

calls was ever sent the insured subsequent to the notice

above mentioned, nor was the insured ever re-instated or

recognized as a member of the association; but a notice

that his certificate had lapsed and stating the conditions

upon which he might be reinstated, together with a blank

form of application for reinstatement was sent him on

July 18, 1898, according to the usual course of business

of the association. [Trans., p. 53.]

The insured died December 29th, 1895, and the suit was
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brought by the defendant in error as administrator of

his estate. In its decision the coui-t held that the plain-

tiff in error and the certificate in quiestion were subject

to and governed by the laws of the State of New York,

that the certificate was subject to and to be construed ac-

cording to an act of said State of May 23rd, 1877, that

notice of call No. 68 had not been given as required by

said act, and that, therefore, the insured was not in de-

fault at the time of his death. Judgment was accord-

ingly rendered in favor of plaintiff for the full amount

of the policy. [Trans., p. 67.]

The opinion of the court concludes as follows:

"In this case the assured was entitled to at least thirty

days^ notice prior to the day of payment. The notice was

served at 5 P. M. June 1st; to 5 P. M. July 1st would be

thirty days, but there can be no hesitation in holding

that no part of June 1st can be included as a part of the

thirty days' notice. They cannot commence until after 12

P. M., June 1st, and cannot end until after 12 P. M., July

1st, or until the beginning of July 2nd. It is therefore

held that the notice was not served in time; that failure

to pay the premium did not operate the forfeiture of the

policy, and judgment for plaintiff is ordered." [Trans.,

pp. 72-73.]



SPECIFICATIONS OF ERRORS RELIED UPON.

1. The act of Legislature of New York of 187G, as

amended in 1877, does not apply to the plaintiff in error

which is subject solely to the provisions of an act of 1883.

Such is the decision of the highest court of the State ol

New York, and such decision is conclusive upon this

court.

2. The act of 1876, as amended in 1877, has no applica-

tion to insurance companies, which, like the plaintiff in

error, operate upon the assessment plan.

3. Even if the act of 1876, as amended in 1877, was

applicable to the plaintiff in error, still the notice given

of the levying of the assessment complied with that act,

and was sufficient.

4. Under the terms of the certificate or policy no no-

tice of call No. 68 was required to be given the insured.

5. Under the terms of the certificate or policy it was

clearly the duty of the insured to pay the plaintiff in

error, on or before July 1st, 1893, at least an amount

equal to the last previous assessment, and the failure to

pay at least such amount within said time caused the

termination of the certificate and of all of the insured's

ri2:hts thereunder.
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AIIGUMENT.

There can be no doubt that the non-payment of assess-

ment or mortuary call No. 68 within the time required

for its payment, if notice thereof was properly given, or

if notice thereof was not required, terminated the policy

or certificate of insurance, and the deceased thereupon

ceased to be a member of the plaintiff in error associa-

tion.

Niblack on Benefit Societies (2d ed) sec. 289.

Pendleton vs. Knickerbocker [Life Ins. Co., 5 Fed.

Rep. 240.

Madera vs. Merchants' Exchange Mutual Benefit

Soc, 16 Id. 749.

,
Rood vs. Railway P. & F. (J. Mut, Ben. Assn., 31

Id. 62.

Lantz vs. Insurance Co.y 139 Pa. 560, 561.

Bosworth vs. Western Mut. Aid Soc, 75 Iowa, 583.

Yoe vs. Howard Mut. Ben. Assn., 63 Md. 86.

The certificate of insurance profviding that "this con-

tract shall be g^overned by, subject to, and conistrued

only according to the laws of the State of New York, the

place of this contract being expressly agreed to be the

home office of said association in the City of New York,"

the rights of the parties under the contract must be de-

termined, as was held by the court below, by the laws

of that State.

Washington Central Bank vs. Hume, 128 U. S.

195, 206, 207.
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Phinney vs. Mutual Ufe Ins. Go. of New Yorh

67 Fed. Rep. 493.

The decisions of the Court of Appeals of the S'tate of

New York, construing the yarious statutes of that State

relating to insurance companies and associations, enter

into and form parts of those statutes, and are l)inding

and conclusive upon the courts of the United States.

Morley vs. Lake Shore Railway Co., 146 U. S. 162,

166, 167.

McElvainex^, Brash, 142 Id. 155, 160.

Louisiana vs. Plllsbury, 105 Id. 278, 294.

Fairfield vs. County of Gallatin, 100 Id. 47, 52.

Walker vs. State Harbor GommissiinerSy 17 Wall.

648, 651.

County of Leavenrvorth vs. Barnes, 94 U. S. 70,

71.

Stone vs. WisconsiUy Id., 181.

And the courts of the United States take judicial no-

tice of such decisions.

Fourth National Bank vs. Francklyn, 120 U. S.

747, 751.

Lamar vs. Micon, 114 Id. 218, 223.

I.

The Act of 1876, as amended in 1877, does not apply to

the plaintiff ia error, luhioh is subject solely to the provi-

sions of an act of 1883. Such is the decision of the highest
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court of New York, and such decision is conclusive upon

this court.

By au act of the Legislature of New York of 1883, as

amended in 1887, sec. 5, it is provided : "Any corporation,

association or society which issues any certificate, policy

or other evidence of interest to, or makes any promise or

agreement with its members, wiiereby upon the decease

of a member any money or other benefit, charity, relief

or aid is to be paid, provided or rendered by such corpora-

tion, association or society to the legal representatives

of such member, or to the beneficiary designated by such

member, Avhich money, benefit, charity, relief or aid are

derived from voluntary donations, or from admission fees,

dues and assessments or any of them collected or to be

collected from the members thereof, or members of a

class therein, and interest and accretions thereon, or re-

bates from amounts payable to beneficiaries or heirs; and

wherein the paying, providing or rendering of such

money or other benefit, charity, relief or aid, is condi-

tioned upon the same being realized in the manner afore-

said, and w^herein the money, or other benefit, charity,

relief or aid so realized is applied to the uses and pur-

poses of such corporation, association or society, and the

expenses of the management and prosecution of its busi-

ness, shall be deemed to be engaged in the business of

life insurance upon the co-operative or assessment plan,

and shall be subject only to the provisions of this act.

3 Eevised Statutes of New York, ( 8th ed) pp.

1703-10.
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The only provision in tlie act last mentioned for notice

to a member of the levying of an assessment is paragraph

IT of the act: "Each notice of an assessment m^ade by

any corporation, association or society transacting the

business of life or casualty insurance, or both, upon the

co-operative or ass<'ssment plan, made upon its members,

or any of them, shall truly state the cause and purpose of

such assessment, and shall also state the amount paid

on the last death claim paid, the name of the deceased

member, and the maximum face value of the certificate,

or policy, and, if not paid in full, the reason therefor.''

The defendant is a corporation organized under the

laws of the State of New York for the purpose of insuring

the lives of its members, and the certificate issued by it to

the deceased provides for the payment by defendant of a

sum of money derived from admission fees, dues and as-

sessments to be collected from the members, and is

therefore to be "deemed to be engaged in the business of

life insurance upon the co-operative or assessment plan,

and shall be subject o??/^/ to the provisions of this act.''

The notice of the assessment mailed to deceased fully

complies with all the requirements of this act.

It is provided in the policy that, "all notices addressed

1o a member, or other person designated by said mem-

ber, at the last postoffice address appearing upon the

books of the association, shall be deemed a sufficient no-

tice, and affidavit of addressing and mailing the same,

according to the usual course of business of said associa



14

tioii, shall be held to 'be conclusive proof of due notice to

every person acquiring any interest hereunder."

The evidence in this case shows the mailing of notice

of the assessment to the deceased at his last postoffice ad-

dress appearing upon the books of the defendant.

In Ronald vs. Mutual Reserve Fund Life Association,

the plaintiff in error here, 132 N. Y. 385, it was said;

"The plaintiff now raises the point, not presented at the

trial, that the defendant could not forfeit Eonald's policy

because no notice of the annual dues had been given him

in advance of the date when the same became due pursu-

ant to ch. 341, laws 1876, amended by ch. 321, laws 1877.

The defendant is a mutual benefit association doing busi-

ness upon the co-operative assessment plan. It was or-

iginally incorporated under ch. 267, laws of 1875, and re-

incorporated December 26, 1883, under ch. 175, laws 1883.

Companies organized under the last mentioned act, and

doing business upon the plan therein described, charac-

terized as the co-operative or assessment plan, are by

section 5 declared to be subject only to the provisions of

that act; thus it would seem that they are not subject to

the provisions of the act requiring previous notice of the

due date of annual dues."
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II.

The act of 1876, as ameiided^iii^1877, has no application

to insurance companies, which, like the plaintiff in error,

operate upon the assessment pAan.

It is provided in the certificate of insurance, as one of

the conditions thereof, that, "within thirty days from the

first week day of the months of February, April, June,

Aug^ust, October and Decem'ber of each and every year,

during the continuance of this certificate or policy of in-

surance there shall be payable to the association a mor-

tuary premium for such an amomit as ^he executive com-

mittee of the association may deem requisite, which

amount shall be at such rates, according to the ag'e of

each member, as may be established by the board of di-

rectors."

It will thus be seen that the amount a member of the

association might be called upon to psij at any time as a

mortuary i>remium was uncertain—such an amount as

the executive comimittee might in its judgment assess.

The amount to be paid at any time on account of pre-

miums being thus uncertain, the act of 1876, as amended

in 1877, was inapplicable, for that act has reference only

to insurance ciompanies whose policies provide for the

payment at regular periods of certain and fixed amounts,

and does not apply to companies doing business, like the

plaintiff in error, upon the assessment method.
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In Merriman vs. Keystone Mutual Benefit Association,

338 N. Y. IIG, 122-3, the act of 1876, as amended in 1877,

was construed by the court of appeals, and declaimed not

to apply to insurance associations of the character of the

plaintiff in error, the court saying: '^But the defendant

claims some advantage from the act, chapter 321 of the

laws of 1877, which provides,'^ etc: "The defendant claims

that this act is applicable to this policy, and that the no-

tice served by it was sufficient under the act to authordze

it, upon non-compliance therewith by Merriman, to de-

clare the policy forfeited. We do not think that the act

is applicable to such a situation as this. It clearly has

reference onl}^ to policies where premiums or interest be-

come payable at stated times, and the purpose of the act

is to require the insurers to give the notice so that tht

policy holders may not lose the benefit of the policy by

forgetfulness or misapprehension as to the time of the

stated paym'ents. The moi-tality payments required to be

made under this policy are uncertain in amount and time

of payment, and by the terms of the policy they can only

become due after notice and demand, and hence they are

not within the purpose of the act. These mortality as-

sessments are in no proper sense premium or interest pay-

ments.''

That the policy in this case is not one where premiums

or interest became payable at stated times, and where

the amount required to be paid was certain, is very

clearly declared in a case in which a similar policy of the

plaintiff in error was construed.
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In Mutual Reserve Fund Life Association vs. Hamlin, 139

U. S. 297, 302-303, it was said: "It is true insured was in-

formed by the defendants' eonstitution, as amended July

11, 1883, subject to which the contract of insurance was

executed, that assessments would regularly be made in

February, April, June, August, October and December,

or at such other periods as the directors might determine.

But if the as>^ociation was bound to make assessments in

those months, whether made necessary or not by its finan-

cial condition, still the insured could not know in ad-

vance the amount of an assessment, for such amount de-

pended upon the state of the death fund, the determina-

tion of the executive committee as to the sum required to

meet tlie existing claims by death, and the apportionment

of that sum among members according to their respective

ages and the rates specified in the certificates of member-

s^hip. Now, it is contended that the failure of the insured

in this case to inform the defendant in writing that he had

not received notice of the assessment of June 2, 1884, was

alone sufficient to forfeit his membership. This sugges-

tion necessarily proceeds upon the ground that the asso-

ciation had no discretion but to make an assessment on

that day and that the insured must be held to have known

that one was made, although he could not have knowl-

edge of its amount. This construction of the defendant's

constitution and by-laws may well be doubted. We in-

cline to the opinion that the association was not required

to make an assessment except when the condition of the

"death fund" made it necessary to raise money to meet ex-

isting claims by death. The contract—adopting almost
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literally the words of the constitution—required an as

cessment "whenever the death fund of the association ib

insufficient to meet the existing claims by death,' and *for

such sums as the executive committee may deem suffi-

cient to cover said claims/ This would indicate that an

assessment should not or w^ould not be made unless ren-

dered necessary by the condition of the death fund."

Ill,

Even if the act of 1676 as amended in 1877 was ap-

plicable to the plaintiff in error , still the notice given of the

levying of the assessment complied with that law and was

sufficient.

The opinion of the circuit court in this case treats as-

sessment No. QS as becoming due and payable July 1st,

1S93, and the notice of the assessment as a notice given

prior to the due date of the assessment.

The notice was mailed June 1st, 1893. If we count the

day of mailing, there was cleairly thirty days' notice; if

we exclude that day, and include the day of payment,

July 1st, there was also thirty days' notice. If, however,

Ave exclude from our computation both the day of mail-

ing and the day of payment, then there was only twenty-

nine days' notice. The court below excluded both those

days, and accordingly held the notice insufficient.
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The lauguage of the act of 1870, as amended iu 1877, re-

lied upon by the Circuit Court, is as follows, "provided,

however, that a notice stating when the premium will fall

due, and that, if not paid, the policy and all payments

thereon will become forfeited and void, served in the man-

ner hereinbefore provided, at least thirty, and not more

than sixty days prior to the time when the premium is

payable, shall have the same effect as the service of the

notice hereinbefore provided for." The opinion of the cir-

cuit court in this case holding that but twenty-nine days'

notice was given of assessment No. 68 is not based upon

any decisions of the courts of New York, by which deci-

sions alone the liability of the defendant is to be deter-

mined, but rests upon two decisions of tlie courts of the

Unitc^d States, to-wit. Sheets vs. Selden, 2 Wallace, 190,

and Hicks v. National Insurance Co., 60 Federal Reporter,

692.

In the case from 2 Wallace, leases provided that rentfe

should be paid semi-annually on the first days of May

and November, and that, if any installment should re-

main unpaid for one month from the time it should be-

come due, all the rights and privileges secured to the

lessees should cease, a,nd it was held that the one month

from the 1st day of May within which the payment of the

rent due on that day was to be made, expired on the 1st

day of June following, the Court declaring that where

time is to be coimputed from^ a particular day or a particu-

lar eyent, as when an act is to be performed within a

specified period from or after a day named, the general
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I'ule is to exclude the day thus named, and to include the

last day of the specified period. As the word "from'' in

the leases in thajt case, and also as considered by the

Coui't, was obviously used in the sense of after or exclu-

sive of the first day of May, the Court, in laying down the

rule in question waiS simply giving effect to the evident

intention of the parties. But in this case the statute con-

strued does not provide, at least that part of it considered

by the Court, for the doing of any act by the plaintiff in

error within a specified period from or after a day named,

but simply requires notice to be mailed thirty days prior

to the time when the assessment is payable, a provision,

as we shall see hereafter, of an entirely different charactei

from that construed in 2 Wallace.

Tn the case in 60 Federal Reporter, an insurance com-

pany in New York mailed notice of the falling due on De-

cember 2 of a premium, on November 2nd previous, and

it was held that tiie notice was not mailed thirty days

prior to the time when the premium became due. In its

opinion the court in that case say: "It has always been

the rule in New York in applying statutes in which a com-

putation of time is to be made from the day on which an

act is to be done to exclude the day. Thus in Small vs.

Edrick, 5 Wendell, 137, the statute was that a notice

should be served ^at least fourteen days before the first

day of the court,' and the notice was served on the 9th da^

of November, the 23d day of the same month being the

first day of the court, and it was held that this was a no-

tice of only 13 days. ^When the period allowed for do-
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in^' an act, says Mr. CibAef Justice Bronson, 'is to be reck-

oned from the making of the contract or the haippening of

any other event, the day on which the event happened

ma}^ be regarded as an entirety or as a point of time, and

so be excluded from the computation. Cornell vs. 3IouL

ton, 3 Denio, m. The principle of computation is thu^

expressed in Sheets vs. Seldens Lessee, 2 Wall. 177: 'Tht

general current of the modern authorities upon the inter-

pretation of contracts and also of statutes, where time is

to be computed from a particular day or a particular event,

as when an act is to be performed within a specified pe-

riod from or after a day named, is to exclude the day thus

desiguiited, and to include the last day of the specified

period.' " It will thus be seen that in the 60th Federal Re-

porter case the court fails to observe any distinction be-

1 ween a provision for the doing of an act within a particu-

lar time from or after a day named and a provision for the

giving of a notice a certain number of days before a par-

ticular event, and that its decision depends mainly on the

case from 5th Wendell. .

An examination of the authorities, however, and espec-

iallv those of New York, bv which this case must be con-

trolled, will show that the decision in this case and that

in 60 Federal Reporter, upon which this was decided, are

erroneous and cannot be upheld.

In Columbia TurnpiJee Road vs. Hayicood, 10 Wendell,

421, it was held that a summons returnable at ten A. M.

of April 8, and which was served in the afternoon of April

2, was properly served under a statute which required
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service thereof to be made at least six days before the

time of appearance.

Court: "In the service of process or of notices or plead-

ings in a cause, fractions of a day are not regarded. The

siervice of the summons in this case, for the purpose of a

day in computation of time, was as equally well served in

the afternoon as in the morning. Our rule is well settled

that, when days are mentioned in the statutes or our own

rules they are to be reckoned, one exclusive and one in-

elusive. Thus a notice of argument is a notice of eight

days. If the term commences on the ninth day of the

month, the service must be on the first. If vou include in

the computation the day of service, you will have eight

days, excluding the first dav of term; if vou exclude the

day of service, you include the first day of term. So when

six days' service of a summons are required, and it is re-

turnable on the eighth, the service on the second is good.'*

Referring to the case in 5th Wendell, the opinion says.

"This rule of construction is said by the defendant's coun-

sel to be inconsistent with the decision in Small vs. Edrick,

5 Wendell, 137, but it will be seen that the phraseology

of the two statutes under which the questions arise is

different; the one requires the summons to be served at

least six days before the time of appearance; the other re-

quires notice to be served at least fourteen days before

the firsit day of the court. The latter excludes the first

day of the court, and therefore requires fourteen days,

one exclusive and one inclusive, excluding the first day of

court which our rules and the general rules of construe-
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tion include. That case is, therefore, au exception to the

g''eneral rule, and is so from the terms of the statute."

See, also, Bunce vs. Reed, 16 Barb. 347, 349.

In Dayton vs. Mclntyrey 5 How. Pr. 117, notice of trial

for October 21st, served on October 11th, was held good

under a provision that notice of trial must be given "at

least ten days before the court."

And in Easton vs. Chamberlain, 3 How. Pr. 411, under

the same provision, notice of trial for Ee^bruary 19th,

served on Feibruary 9tli at 8 P. M. was held sufficient.

In Gillespie vs. White, 16 Johns. 117, 120, a law requir-

ing that a writ to charge bail should lie in the office of the

sheriff four days, exclusive of the return day thereof, was

held complied with where the writ was left with the sher-

iff September 15th and returned by him September 19th.

In Vandenburgh vs. Re7isselaer, 6 Paige's Ch. 147, it was

said: "Where, by the rules or practice of the court, any

subsequent proceeding in a cause is required to 'be had

within a limited time, or within .a certain number of days

from or after any previous proceeding, as from the entr>'

of an order or the service of a notice or other paper in the

cause, the whole of the day on which the order is entered

or the notice oir other paper was served, is to be excluded

\ in the computation of time, so as to give the full time

after that day. But where previous notice of a motion, or

of any other proceeding in the suit is required to be given,
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the whole of the day on which the notice teas to he served,

is to he included in the computation of time, and the day

upon which the motion is to be made, or other proceeding

had, is excluded.''

In Stehhins vs. Anthony, 5 Colo. 348, 353-360, puhlica-

tion of a summons was required to be made "for four suc-

cessive weeks, the first of which shall be at legist thirt\

days before the return day of such summons." The first

publication of the summons was made May 2, 1874, and

the return day of the summons was June 1st. Held that

the first day of such publication was thirty days before?

the return.

At page 3()0 the couii: declare the general rule to be

that where a statute requires an act to be performed a cer-

tain number of days prior to a day named, or within a def-

inite period after a day or event specified; or where time

is to be computed either prior to a day named or subse-

quent to a day named, the usual rule of computation is to

exclude one day of the designated period, and to include

the other.-' And at page 357 the opinion says: "It is con-

tended on behalf of plaintiff in error that our statute must

be construed to give thirty clear days between the day of

the first publication and the return day of the writ, be-

cause the requirement is, that the first publication shall

be at lea^t thirty days before the return day of the sum-

mons. In support of this position, among other cases,

we are cited to the case of Small vs. Edriclc, 5 Wendell,

138. This case construed a statutory provision respect-
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ing a notice of trial, which was, that written notice of

trial of every issue shall in all caseis be served at least

fourteen days before the first day of the court at which

such trial is intended to be had. The court refer to and

admit the general rule of law that in the computation of

time relating to the service of papers, one day is inclu-

sive and the other exclusive, and say such has been their

ruling; but that in this instance a rule of court excludes

the day of service, and the statute excludes the first day of

court, so that both days must be excluded.''

In Northrop vs. Cooper^ 23 Kans. 432, a sta^tute re-

quired publication of notice of sale "for at least thirtydays

before the day of sale,'' and it was held that a publication

commenced October 13th of a sale to occur November

T2th, complied with the statute.

T^ the same effect as the last case is Hagerman vs. Ohio

B. & S. Association, 25 Ohio St. 186, 207.

In Misch vs. Mayhew.^l Cal. 514, the law provided that

in an election contest a list of the illegal votes alleged to

have been cast should be delivered to the opposite party

**at least three days before such trial." The trial oc-

curred on December 10th, and a list of alleged illegal

votes was served on the opposite party on December 7th,

and it was held the list was served in time.

In Hagenmeyer vs. Mendocino Co., 82 Cal. 214, it was

held that notice mailed on the 11th of July, requiring a
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party to appear and yhow cause on the 18th of July why

liis assessment should not be raised was a seven days^

notice.

In Landregan vs. Peppin,S6 Gal. 126-7, it was declared

that notice to redeem Augusit 23, served July 25th was a

twenty-nine days' notice.

In Bates vs. Howard, 105 Cal. 173, 181-2, the statute re-

quired notice of an application for letters of administra-

tion to be given by posting '*at least ten days before the

heairing,'' and it w^as held that a notice posted on July

12th for a hearing on July 22 was a ten days' notice.

In Gray vs. Worth, 129 Mo. 122, 130-1, notice of a sale

was required to be given by advertising thirty days in a

newspaper. The advertisement of the sale to take place

on June 18, was first advertised May 19, and it was held

that thirty days' notice had been given.

In Hahn vs. Dierkes, 37 Mo. 574, a law provided that a

person desiring to file a mechanic's lien should give ten

days' notice, prior to the filing of the lien to the owner of

the property of his claim. Notice of a claim was given

Februarjk' 15th, and the lien was filed February 25th, and

it T^^as held that the notice was given ten days before the

filing of the lien.

Court: "It [the statute] requires ten days' notice before

the filing of the lien; but by the well-established rules of

construction in such cases, where the first day is exclud-
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ed, the last day is included; and we cannot see that the

legislature intended to change this rule by the passage

of the act in reference to liens."

In Littleton vs, Christy s Admr., 11 Mo. 390, the law re-

quired three day's notice to be given of the taking of a

deposition. Notice was given on the 19th for the taking

of a deposition on the 22nd, and it w-as held that three

days' notice had been given.

In Garner vs, Johnson, 22 Ala. 494, 500-1, a statute re-

quired a writ to be issued at least five days before the be-

ginning of a term of court, and it was held that a writ

issued on the 15th when the term of court commenced

on the 20th was in time.

In Brady vs. Moulton, 61 Minn. 185, an act authorizing

the issuance of bonds by a village provided that "not less

than ten days' previous notice" of the special election

should be given by publication in a newspaper. Held

that notice first published May 16 was te»n days' notice of

election held on May 26th.

In Coe vs. Caledonia & Mississippi Railway Co., 27

Minn. 197, under an act requiring notice of a meeting to

be given by posting "at least ten days prior to such meet*

ing," it was held that notices posted on May 13th of n

meeting to be held on the 23d of the same month, were

sufficient.
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Id Arnold vs. Nye, 23 Mich. 286, notice of the takino" of

a deposition was required to be served on the opposite party

"at least ten days before the making of such application"

and it was held that service on the 5th of the month of

notice of an application to be made on the 15th was suflB-

cient.

In Eaton vs. Peck, 26 Mich. 57, notice of an application

for an order that a commission issue to bake the deposi-

tion of a witness out of the state served on July 29th to be

made on August 8th was held sufficient, under a statute

requiring such notice to be served "at least ten days be-

fore the making of such application.''

IV.

Under the terms of the certificate or policy no notice of

call No. 68 was required to he given the insured.

The certificate, as we have seen, declares that: "Notice

that a mortuary premium is payable to said association

on the first w^eek day of February, April, June, August,

October and December of each and every year is hereby

given and accepted, and any further or other notice is

hereby waived.'' And that it shall be a con/dition prece-

dent to the continuance of the iK)licy in force that an

amount equal at least to the amount of the next pre-

ceding mortuary premium paid shall be paid said asso-

ciation within tliirty days from the first week day of Feb-
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ruarj, April, June, August, October and December of

each and eveiy year."

Tbe insured thus not only expressly waived notice of

the falling due of an assessment, but was expressly in-

formed of the amount that he would have to pay at each

time for payment, in the event of not receiving notice, to-

wit, "an amount equal at least to the amount of the next

preceding mortuary premium paid," so that the aib'sence

of actual notice to him of the exact amount of an assess-

ment could work no injury to him, and could not be com-

plained of.

An insured, of course, has a legal right to waive notice

of the falling due of a premium, and cannot complain of

the want of notice, when such waiver has ibeen made.

The mere fact, therefore, if such were the fact, that the

notice of June 1st did not comply with the provisions of

the act of 1877, assuming that the plaintiff in error was

subject to such act, would not excuse the insured from

paying the plaintiff in error within thirty days from the

first week day of June "an amount equal at least to the

amount of the next preceding mortuary premium paid;"

and on the failure of the insured to make such payment

the certificate or policy, according to its own termis, be-

came "null and void."

It is respectfully submitted that the court below erred

in its decision, and that the judgment should be reversed.

I. B. L. BEANDT,

Of Counsel for Plaintiff in Error.
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. K. DUBOIS, as Administrator of the
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BRIEF OF DEFENDANT IN ERROR.

Brief on Motion to Dismiss

AND Affirm.

The defendant in error, in snpport of his motion to

ismiss the writ of error and affirm the judgment of the

'ircnit Court, assigns the following reasons therefor:



FIRST.

We claim that this is a proper motion and correct

practice in this Conrt. We know of no case in this Conrt

wherein tliis qnestion has been passed npon, bnt we find

that Rnle 8 is as follows:- "The practice shall be the same

as in the Snpreme Conrt of the United States, as far as

the same shall be applicable."

Snbdivision 5 of Rule 6 of the Supreme Court of the

United States is as follows:

"There may be united with a motion to dismiss, a writ

of error or appeal, a motion to affirm, on the ground that,

although the record may show that this Court has juris-

diction, it is manifest the appeal or writ was taken for

delay only, or that the question on which the jurisdiction

depends is so frivolous as not to need further argument."

In the case of the City of Chanute vs. Trader, 132

Supreme Court Reports 67, Mr. Justice Blatchford, in the

opinion of the Court, uses the following language:- "If the

prosecution of writs of error to the execution of process to

enforce judgments is permitted when no real ground exists

therefor, such interference might become intolerable.

This Court, in the exercise of its inherent power and

duty to administer justice, ought, independently of subdi-

vision 5 of rule 6, to reach the mischief by affirming the

action below."



SECOND.

The Court sliould dismiss the writ of error because

there is no proper or legal bill of exceptions filed in this

action. The record shows that the jud<);-nient in this action

was rendered at the December term, 1896, of the Circuit

Court at Hoise City, Idaho, and that the bill of exceeptions

was not presented to or signed by the judge until April

I3tli, 1897; ^^^^^ ""^'^^ after the adjournment of the the term

at which judgment was rendered, and the judge had no au-

thority to sign it. Laws ist. session, 53d. Congress, chap-

ter 9, provides:- "Sec. 6. That the terms of the District

Court for the District of the State of Idaho shall be held

at Boise City, beginning on the first Monday in April

and the first Monday in December.''

Chapter 145, Laws 1892 provides:- "Sec. 2. That. the

Circuit Court of the United States in and for the State

of Idaho shall be held at the times and places provided

by law for the holding of the United States District

Court in and for said district."

Therefore the bill of exceptions was improperly al-

lowed and should be excluded from the record in this Court.

Missouri K. & T. Rv. Co. v Russell,

60 Fed. 501

;

United States v Carr, 10 C. C. A. 80;



United vStatcs v Jones, 13 Snp. Cl. Rep. 840;

Miller v Ehlers, 91 U. S. 249;

Jones V vSewing Machine Co., 131 U. vS.,

Append. 150;

Bank v Eldred, 143 U. S. 293;

Miller v Mort^an, 14 C. C. A. 312.

By an inspection of said bill of exceptions the Conrt

will find that it is not a proper one; it is nothing more than

a transcript of the whole record of the proceedings in the

lower court, containing all exhibits, depositions and other

extraneous matters upon which no exception, objection or

assignment of error is predicated;

Phosphate Co. v Ctimmer, 9 C, C. A. 279;

The Francis Wright, 105 U. S. 381;

Lincoln v Claflin, 7 Wall. 132;

City of Key West v Baer, 13 C. C. A. 572.

The said bill of exceptions is also a violation of Rule

10 of this Court.

FOURTH.

The record in this case shows that this writ of error

was taken for delay and is absolutely without merit, and
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therefore this motion should be granted and the judgment

affirmed with damages as provided for in subdivision 2 of

Rule 30 of this Court. The record shows that this action

was tried by the Court without a jury, and the Court made

a general finding in favor of the plaintiff in the Court below;

there was no objection made to the admission or rejection of

evidence, neither did the defendant ask an instruction in

the nature of a demurrer to the evidence, that, on tlie proof

offered, the plaintiff was not entitled to recover. Therefore

there is nothing before this Court to review;

Pennywit v Eaton, 15 Wall. 382;

Martinton v Fairbanks, 112 U. S. 670;

Lehnen v Dickson, 148 U. S. 71;

Searcy County v Thompson, 13 C. C. A. 349;

O'Hara v Mobile & O. R. Co., 22 C. C. A. 512,

citing many authorities;

Whitney v Cook, 99 U. S. 607.

This statement of the record brings us clearly within

the law as declared in the following decisions, even if the

Court overrules the motion as to the dismissal we are en-

titled to have the judgment affirmed;

Evans v Brown, 109 U. S. 180;

The S. C. Tryon, 105 U. S. 267;
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Micas V Williams, 104 U. S. 556;

Swope V Leffino^well, 105 U. S. 3.

There is no assignment of errors in this case which can

be considered by this Conrt. All the errors assigned are

directed to the opinion of the Conrt or reasons for jndgment

contained therein and the law is well settled by repeated ad-

judicated cases of the United States Supreme Court and

the several Circuit Courts of Appeal that error can not be

predicated thereon;

British Queen Mining Co. v Baker Co.,

139 U. S. 222;

Dickinson v Planters' Bank, 16 Wall. 250;

Lehnen v Dickson, 148 U. S. 71;

McFarlane v GoJling et al., 22 C. C. A. 23;

Calverly v Deere, 15 C. C. A. 452;

Russell V Kern, 16 C. C. A. 154;

Adkins v W. & J. Sloane, 60 Fed. 344;

Same case on rehearing, 61 Fed. 791;

Bank of Commerce v First National Bank, 6t

Fed. 809;

Kentucky Life & Accident Ins. Co. v Hamilton,

II C, C. A. 42.



The opinion of the trial court is no part of the record;

England v Gebhardt, 112 U. S. 502.

Even if the Court could consider the opinion of the

Court as a sufficient finding of fact within the statute as

there was no objection made in the lower court to such fin-

dings, or to the judgment of the trial court based thereon

and no request made in said court for a modification of said

findings the point can not now be made for the first time in

this Court;

Press V Davis et al., 54 Fed. 267.

The only objection made in the trial court was to the

judgment and not to the findings if any there were. (See

Transcript p. 76.)

For the reasons above stated, w^e contend that this

motion should be sustained.
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UNITED STATES CIRCUIT COURT

OF APPEALS
FOR THE NINTH CIRCUIT.

MUTUAL RESERVE FUND LIFE
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vs.

J. K. DUBOIS, as Administrator of the

Estate of EDWARD JAY CURTIS,
Deceased,

Defendant in Error.

Brief of Defendant in Error.

This was an action ou a policy of insurance issued by

the plaintiff in error on the life of E. J. Curtis, deceased

and by agreement of parties the cause was tried by the

court without a jury, and the evidence in said cause was pre-

sented to the trial court in the form of an agreed statement

as to the testimony to be presented for its consideration.
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The first paragraph of the staieiiicnt of tlic case set

forth in tlie brief of counsel for plaintiff in error in regard to

the incorporation of the defendant company, is not a correct

statement in this, lit- cites the Court to the allegations of

I he answer to sustain his contention, when the agreed state-

ment of facts in regard to the incorporation of said company

is as follows: "That the defendant now is, and at all times

hereinafter mentioned was, a corporation, duly organized

and existing under and by virtue of the laws of the state

of New York, and engaged in the business of writing life

insurance, and making contracts, insuring the lives of its

patrons, in the state of New York and in the the state of

Idaho." (Transcript page 45.)

\
This statement in regard to the incorporation of the

company is binding on this Court.

First, because the parties to this action have agreed

to it.

i
Second, because the matter set up in the answer as to

the act under which they claim the company is organized is

denied by the plaintiff and no proof of such fact was offered

in the trial court.

Section 4217, Revised Statutes of Idaho, 1887 is as

follows :-"The statement of any new matter in the
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answer, in avoidance or constituting a defense or counter-

claim, must, on the trial, l)e deemed controverted by the

opposite party."

' This action then involving; questions of fact as well as

of law was tried by the Court under the provisions of sec-

tions 649 and 700 of the Revised Statutes of tlie United

States.

Section 649 is as follows:- "Issues of fact in civil cases

in the Circuit Court may be tried and determined by the

Court without the intervention of a jury whenever the

parties, or their attorneys of record, file with the clerk a

stipulation in writing waiving a jury. The finding of the

Court, which may be either general or special, shall have

the same effect as the verdict of a jury."

Section 700:- "When an issue of fact in any civil cause

in a Circuit Court is tried and determined by the Court

without the intervention of a jury, according to section

six hundred and fortv nine, the rulings of the Court in

the progress of the trial of the cause, if excepted to at the

time and duly presented by a bill of exceptions, may be

revised by the Supreme Court upon writ of error or upon

appeal, and, when the finding is special the review may

extend to the determination of the sufficiency of the facts

to support the judgment."
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Section rio :- "There sluill 1)e no reversal in the vSn-

preme Conrt or in any Circnit Conrt npon writ of error

% * * * f^j- ^^j^y error of fact.''

The writ of error in this case ninst be governed by the

provisions of the statutes above set forth.

And our contention is, that under the construction

placed upon these statutes by the Supreme Court of the

United States and the different Circuit Courts of Appeal,

there is no question before this Court for review. In this

case the Court made a general finding and gave judgment

for the plaintiff. During the progress of the cause there

was no objection made or exception taken to the admission

or rejection of evidence nor were there any rulings of the

Court during the progress of the trial excepted to by the ap-

pellant. There was no request for a ruling upon the legal

sufficiency or effect of the whole evidence, and there was no

motion in arrest of judgment. Upon this record the judg-

ment must be affirmed.

In one of the earliest cases construing these statutes

Mr. Justice Bradley in the opinion of the Court uses the

following language: "But as the law stands if the jury is

waived, and the Court chooses to find generally for one

side or the other, the losing party has no redres.s, on



15

error, except for the wronj^fiil admission or rejection of

ev'idence."

Dirst V Morris, 14 Wall. 484, 491;

Insurance Co. v P\)lsoni, 18 Wall. 237;

/vnd in the case of Cooper v (Jniohundro, 19 Wall.

65, 69, Mr. Justice Clifford delivering the opinion of the

Court says: in reference to the case of Insurance Co. v

I'olsoni supra ^ ''Our decision in that case was, that in a case

where issues of fact are submitted to the Circuit Court,

and the finding is general, nothing is open to review by

the losing party, under a writ of error, except the rulings

of the Court in the progress of the trial, and the phrase,

'rulings of the Court in the progress of the trial,' does

not include the general finding of the Circuit Court nor

the conclusions of the Circuit Court embodied in such

general finding."

The rule laid down in the above cases has never been

departed from in any Federal Court as far as counsel has

been able to find from a thorough examination of the

question.

In the case of Martinton v Fairbanks, 112 U. S. 670

a case tried by the Court without a jury, we find in the

opinion of the Court the following:- "In the present case
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the bill of exceptioPiS presents no rnling of the Court

made in the progress of the trial and there is no special

finding of facts. The general finding is conclusive of fact

against the plaintiff in error, and there is no question of

law presented by the record of which we can take cogni-

zance."

Again in Stanley v vSupervisors of Albany, 121 U. vS.

121, in the opinion of the court Mr. Jtistice Field says as

follows:- ' 'Where a case is tried by the court without a jury,

its findings on questions of fact are conclusive here. It

matters not how convincing the argument that upon the

evidence the findings should have been different."

The following authorities are also directly in point on

this question;

O'Hara v Mobile & O. R. Co., 22 C. C. A. 512;

Lehnen v Dickson, 148 U. S. 71;

Insurance Co. v Unsell, 144 U. S. 439;

On rehearing, Adkins v W. & J. Sloane, 10 C. C. A.

69;

Walker v Miller, 8 C. C. A. 331, citing nearly

all the cases;

Distilling & Cattle Feeding Co. v Gottschalk Co.,

13 C. C. A. 618;

Village of xMexandria v Stabler, 13 C. C. A. 616.
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111 the case of vSoarcy County v Thompson, 13 C, C.

A. 349, the court construing the above statutes cites nearly

all the cases on this question and in the opinion says:- "No

exceptions were taken in the course of the trial, either to

the admission or exclusion of testimony. Neither did the

defendant ask an instruction in the nature of a demurrer

to the evidence, that, on the proof offered the ])laintifif

was not entitled to recover. Such beino- the condition of

the record, we are confronted at the outset with the iii-

cpiiry whether the record presents any question which

this court can review." And the court held there was

not any. The record in the above case is identical with the

one at bar.

The next question that presents itself for consider-

ation, is, can the agreed statement of facts in this case be

taken as the equivalent of a special finding of facts within

the purview of the statute? This question has been

answered in the negative in the case of Kentucky Life &
Accident Insurance Co. v Hamilton, 11 C. C. A. 46 (on

rehearing,) a case identical with the one at bar.

In ihe above case in the opinion of the court we find

the following language: "Hut the so—called" agreed

statement of facts does not purport to be a statement of the

ultimate facts, but a mere agreement as to the evidence to

be submitted to the court as bearing upon the issues pre-

sented by the pleadings. To treat the evidence thus sub-

mitted as an agreed statement of facts, equivalent to a
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special finding of facts, would require this court on a writ

of error, to examine the evidence as it was submitted to

the cour*^ below, and confound all the distinctions which

distinguish an appeal from a writ of error. The bill of

exceptions sets out the numerous applications, notices,

letters, policies, charters and by-laws therein referred to

as having been read upon the hearing. What ultimate

facts are proven by all this evidence is not stated' in the

agreement itself, nor is there any special finding of facts

based upon all this evidence by the trial judge. An agreed

statement of facts, which will be accepted as the equivalent

of a special finding of facts, must relate to and submit the

ultimate conclusions of fact, and an agreement setting out

the evidence upon which the ultimate facts must be found,

is not within the rule stated in Supervisors v Kennicott,

supra.

In Raimond v Terribonne parish, 132 U. S. 192, a

like question arose as to the sufficiency of a so-called

agreed statement of facts, in regard to which the court

said:- ''The so-called statement of facts is mainly a re-

capitulation of evidence introduced by the parties at the

trial."

See also,-

Minor v Tollotson, 2 How. 392,

Campbell v Boyreau, 21 How. 223,

Bond V Bustin, 112 U. S. 606.

J
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Aoain in consideriucr the assiomnents of error in this

case I call the court's attention to the fact that assignments

Nos. I, 2, 3, 6, 8, 9 and lo. pages 2 to 5 inclnsi\e, of

Transcript are predicated upon the opinion of tlie trial court

and can not be considered n])on writ of error. In snppcM't

of the above proposition 1 call the court's attention to the

cases cited by counsel on page. .-?>C. of this brief.

All of the errors assigned by appellant, Nos. i, 2, 3, 6,

8, 9 and 10 (if s.\id errors can be considered) are based on

the fact that the court applied the laws of the state of New

York of 1876 as amended m 1877 to the defendant com-

pany. This question is now raised for the first time in this

court by the appellant; in the trial court the appellant in-

troduced evidence that the company had complied with the

above laws, see the deposition of Bennett W. F". Amsden,

page 50 of Transcript.

Appellant also now for the first time claims that they

are not subject to the general insurance laws of New York,

but only governed by Chapter 175 of the Laws of 1883 of

New York.

Rven if the above contention be true, it is now too late

to raise the question in this court.

Where a party relies upon the provisions of a partic-
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uiar statute as a defense to a cause of action lie must call

the attention of the trial court to that statute;

City of Kindlay v Pertz, 20 C. C. A. 662.

We contend that this policy is governed by the pro-

visions of the laws of New York relating to the forfeiture

of life insurance policies. Laws of New York 1877, Chap-

ter 321, as follows:-

"No life insurance company doing business in the

state of New York shall have power to declare for-

feited or lapsed any policy hereafter issued or renewed by

reason of non-payment of any annual premium or interest,

or any portion thereof, except as hereinafter provided.

Whenever any premium or interest due upon any such

policy shall remain unpaid when due, a written or printed

notice stating the amount of such premium or interest due

on such policy, the place where said premium or interest

should be paid, and the person to whom the same is pay-

able, shall be duly addressed and mailed to the person

whose life is assured, or to the assignee of the policy, if

notice of the assignment has been given to the company,

at his or her last known post-office address, postage paid

by the company, or by an agent of such company or

person appointed by it to collect such premium. Such

notice shall further state that unless the said premium

or interest then due shall be paid to the company or to a
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duly appointed agent or otlier person authorized to collect
r

such premium, within thirty days after the mailing of

such notice, the said policy and all payments thereon

will become forfeited and void. In case the payment

demanded by such notice shall be made within the thirty

days limited therefor, the same shall be taken to b^' in

full compliance with the requirements of the policy in re-

spect to the payment of said premium or interest, any-

thing therein contained to the contrary notwithstanding;

but no such policy shall in any case be forfeited or de-

clared forfeited or lapsed until the expiration of thirty

days after the mailing of such notice. Provided however,

that a notice stating when the premium will fall due, and

that if not paid the policy and all payments thereon will

become forfeited and void, served in the manner herein-

before provided, at least thirty and not more than sixty

days prior to the day when the premium is payable, shall

have the same effect as the service of the notice herein-

before provided for."

If under the above statute there is a question as to

whether or not its terms applied to this company, that

doubt is entirely removed by Laws of New York 1885,

Chapter 328, which is as follows:- Sec. i, ''Chapter 341

of the Laws of 1876 (amended bvAct of 1877 above set

forth,) entitled 'an Act regulating the forfeiture of Lite

Insurance policies' shall not apply to policies issued
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upon monthly or weekly installinent.s of premiums, pro-

vided the notices therein mentioned shall be waived in

the application for such policies or in the additions to

snch applications.''

This statute by naming th.e policies the above statute

does not apply to, thereby, by implication of law and

statutory construction it does a])plv to all others not ex-

cluded.

There is no contention here that this policy was issued

on monthly or weekly installments of premiums, and if

it was they do not claim that the notices required by the

statute has been waived in the application for said policy.

In the case of Jacklin v National Life Ass'n., 24 N.

Y. vS. 746 the court held that the above statute applied to

all life insurance companies except those excluded by the

act of 1885 above set forth, and in that case the court

refused to follow the dictum contained iu the decision of

the court in the case of Ronald v Mutual Reserve Fund

Life Association, 132 N. Y. 378 (which is the only case

relied upon by counsel for the defendant iu error as sus-

taining his contention that the statute does not apply to

the defendant company,) for the reason that the statute of

1885 was not called to the attention of the court in the

Ronald case.
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The Court of Appeals of New York in tlie case of

McDoiigall V Provident Savings Life Assurance Soc, 32

N. E. 251 on this question uses the following language :-

"Upon the construction of this statute the appellant's

counsel have made an elaborate argument to the effect

that it can not be applicable to this kind of a contract. *

* * * * We should hesitate to call in question the

applicability of the statute to any class of life insurance

policies. It was intended to, and undoubtedly does, sub-

serve a useful purpose, in throwing about the contract

between insurer and the assured reasonable safeguards

against a forfeiture or the lapsing of the interest of the

assured."

The notice of forfeiture provided for in the statute

must be given the assured, and unless it is given the policy

is in full force and effect no matter how long or how much

the assured may be delinquent in his payments. The

giving of the notice is a condition precedent to the right ot

the company to declare a forfeiture.

Provident Savings Life Assurance vSoc. v Nixon,

73 I^'ed. 144;

Phinney v Mutual Life Ins. Co., 67 P'ed. 499;

Griffith v New York Life Ins. Co., 36 Pac. 113;

Griesemer v The Mutual Life Ins. Co., 10

Wash. 202;
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Baxter v Brooklyn Life In s. Co., 119 N. Y. 450;

Phelan v Insurance Co., 113 N. Y. 147;

Carter v Insurance Co., no N. Y. 15.

The notices provided for in the statute can not be

waived by anv provision to that effect in the policy;

Phinney v Mutual Life Ins. Co., 67 Fed. 499;

Griffith V New York Life Ins. Co., 36 Pac. 113;

Warner v National Life Ass'n., 5^ N. W. 667.

The judgment is right even if notice was mailed in

time, as the notice does not conform to the statute.

The notice requires the assured to pay the premium

"within thirty days from the ^^^/^ of this notice, " (Transcript

page 55,) whereas the statute requires it to be paid within

a certain time after ^ 'the maz/hig of said notice. The date

of the notice is of no consequence at all.

The case of Phelan v Insurance Company, 113 New

York 147 is directly in point on this question.

Again, the statute requires the notice to state the date

when the premium is due. The notice in this case states

it is now due (June ist, 1893,) (Transcript page 255,) when

in truth and in fact it was not due until July ist, 1893, as

(
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admitted in 7th paragraph of defendant's answer, (Tran-

script page 34,) and stipnlation of facts (Transcript page

4«.)

There is no testimony as to the date of the mailing

of said notice except the deposition of Bennett W. T.

Amsden, and his testimony is entirely heresay as shown

by his evidence (Transcript page 52,) and admitted over

objection of plaintiff, (Transcript page 48.) That this is

not a sufficient showing in regard to the mailing of the

notice has been decided by this Court in the case of the

Provident Savings Life Assurance Association v Nixon,

73 ^'ed. 144.

Specifications of error need not be considered, because

they are aimed at the opinion of the court and not at the

decree rendered.

McFarlane v GoWmg et a/.^ 22 C. C. A. 23;

Calverly v Deere, 13 C. C. A. 452;

Russell V Kern, 69 Fed. 94; 16 C. C. 154;

British Queen Mining Co. v Baker Silver Mining

Co., II Sup. Court Rep. 523, 139 U. S. 222;

Dickinson v Planters' Bank, 16 Wall. 250;

Lehnen v Dickson, 13 Supreme Court Rep. 481,

II C. C. A. 42;
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Adkins v \V. & J. Sloan e, 60 Fed. 344, (good case;)

Oil Rehearing, 61 Fed. 791;

National l)ank of Coinnierce v First National

Bank, 61 Fed. 80 ).

There was no objection to the findings or judgment

in this case when made by the trial court and they can not

be now considered for the first time.

Press \' Davis r/^/., 54 Fed. 267.

The counsel for defendant in error has taken up con-

siderable portion of his brief contending that the notice in

evidence in this case was given in time; in reply to this con-

tention I content myself by citing this Court to the case of

Hicks et al. v National Life Ins. Co., bo Fed. 690, a case

decided in the Circuit Court of Appeals, Second Circuit,

sitting in the District of New York and construing this

statute, in the above case the notice was mailed on the ad.

day of November and informed the assured that he must

pay his premium on December 2d., and the court held this

was only twenty-nine days' notice and that the defendant

was in no bettei position than it would be if no notice had

been mailed. The above case is identical with the one at

bar and this Court to hold that the notice in this case was

mailed "at least thirty days prior to the day when the pre-

mium is payable," must overrule the above court con-

struing the statutes of its own circuit.
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For the reasons above stated we contend that the judg-

t of

affirmed.

ment of the trial conrt was correct and onght to be

Respectfnlly submitted,

ALFRED A. FRASKR,

Attorney for Defendant in Error.
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Since the filing of the opening brief herein on be-

half of the plaintiff in error, my attention has been

called b}^ the general counsel of the company to the fact

that the Act which the Court below held applicable to

the plaintiff in error, and as requiring it to give thirty

da3^s notice of the falling due of an of assessment, was

repealed by the Legislature of New York in 1892, and

therefore, was not in force at the time of the death of

the insured, December 29, 1895.

I was not called into this litigation until after the



trial of the case and tlie denial of the motion for a

new trial, and, therefore, natnrall}^ fell into the belief

that the Act which the trial conrt applied to the

policy was still in force. The General Counsel for

the company, however, having informed me of my
mistake, it is of course my duty to bring the fact of

the repeal to the attention of the Court.

Before referring to the repealing Act, however, it

may be stated that the latter simply adds force to and

makes clearer what is said in the opening brief.

By an Act of May i8, 1892, now known as Chapter 38

of the General Laws of New York, the Legislature of

that State declared that such new Act " shall be ap-

plicable to all corporations authorized by law to make

insurance," and repealed all prior laws relating to insur-

ance companies, including the Act of 1876, as amended

in 1877, under which the Court below held the notice

of the falling dae of assessment No. 68 insufBcient,

and the Act of 1883 relied upon b}^ plaintiff in error.

2 Revised Statutes of Nezu York^ (9th Ed.) p.

1131, sec. I and p. 1243, s^^- 290.

Article II of the said Act is entitled " Zz/"^, Health

or Casualty Insurance Companies " while Article VI

thereof is entitled " Life or Casualty Corporations

upon the Co-operative or Assessment Plan^^^

Section 209 of the new Act which is found in

Arcticle YI, declares :

'' Every corporation, company,

society, organization or association of this or an3^ other



State or country, transacting the business of life or cas-

ualty insurance upon the co-operative or assessment

plan^ as declared in this Article, including those here-

tofore organized with a capital stock and transacting

such business, but not including any that shall here-

after be organized with a capital stock, shall be sitbject

to all the provisions of this article^ and not to the pro-

visions of y^r//r/^ //."

Id., p. 1216.

The Article to the provisions of which insurance

companies doing business upon the co-operative or

assessment plan are thus made subject is Article VI,

which Article in Section 201 continues in force

Section 5 of the Act of 1883, as amended in 1887, and

in Section 210 continues in force, Section 17 ofthe said

Act of 1883.

Id, pp. 1243, 1208, 1218.

Sections 201 and 210 of the Act now in force in

New York, being identical with respectively Sections

5 and 17 of the Act of 1883, relied upon by plaintiff

in error in its opening brief, the argument and au-

thorities in the opening brief in reference to the Act

of 1883, are equally applicable to Chapter VI of the

Act of 1892; and plaintiff in error was subject only to

said Article VI, and not to the provisions of Article

II of said Act, and the notice given by it in this

case being in compliance with said Article VI, was a

good and sufficient notice.



In Greenwald v. United Life Accident Association^ 42

New York, Supplement, 973, it was held that an in-

surance company doing business upon the assessment

plan was required to give only the notice provided for

by said Section 210 of the Act of 1892.

In Bapple v. Supreme Tent of Knights of Maccabees^

45 New York, Supplement, 1096, the Act of 1892 pro-

vided that fraternal societies should be subject to the

provisions of Article VII of the Act only, and it was

held that fraternal socities were not subject to the

provisions of x\rticle II, thus giving effect to the

similar provision in relation to assessment companies

that they shall be subject onl}^ to the provisions of

Article VI.

So in O^ Grady v. New York Mutual Live Stock Lns.

Co.^ 16 Appellate Division (N. Y.) 567, it was held

that a co-operative live stock insurance company was

subject onh^ to the provisions of Article VIII of the

said Act of 1892, that article dealing specifically with

live stock insurance companies organized upon the as-

sessment plan.

The Act of 1876, as amended in 1877, and under

which the Court below held that thirty da3^s notice of

assessment No. 68 should have been given the

insured, is contained in a modified form, in Section

92 of Article II of the said Act of 1892.

2 Revised Statutes of New York (9th ed) p.

1174.



But, as we have seen an insurance company doing

business upon the corporative or assessment plan, is

expressly declared b}^ the Act of 1892, notVo be subject

to the provisions of said Article II.

Were the plaintiff in error, however, subject to the

provisions of Article II, the notice of assessment No.

68 would have been a full compliance with the pro-

visions of that Article, for the said article requires a

notice of only 15 days to be given of an assessment.

The language of Section 92 is as follows: "No
life insurance corporation doing business in this State

shall declare forfeited or lapsed, any polic}^ hereafter

issued or renewed, and not issued upon the payment

of monthly or weekly premiums, or unless the same is

a term insurance contract of one year or less, nor shall

au}^ such policy be forfeited or lapsed by reason of

non-pa^uuent when due of any premium, interest for

installment, or any portion thereof required b}^ the

terms of the policy to be paid, unless a written or

printed notice, stating the amount of such premium,

interest, installment or portion thereof, due on such

polic3% the place where it should be paid, and the

person to whom the same is payable, shall be duly

addressed and mailed to the person whose life is in-

sured, or the assignee of the policy, if notice of the

assignment has been given to the corporation, at his

or her last known postoffice address, postage paid by

the corporation, or by an officer thereof, or persons



appointed by it to collect such premium, at least

fifteen and not more than forty-five days prior to the

the day when the same is payable.''

The notice of assessment No. 68 was held by the

Court below to be but a twent3^-nine da^^s' notice, but

as the law of 1876, as amended in I877, had been re-

pealed, and the said Article II required but a fifteen

da^^s' notice it is evident that, under either Article VI

or Article II of the Act of 1892, the notice was suf-

ficient.

The inapplicability, however, of said Section 92 is

evident upon its face.

ist. It has reference to onl}^ policies " hereafter

issued or renew^ed.''

2d. It specialh^ excepts from the operation thereof

" a term insurance contract for one year or less,"

3d. It speaks only of premium and installment

policies, and carefully abstains from au}^ mention of

assessment policies which are especially dealt with in

Article \'I of the Act.

The policy in this case is either not a " hereafter

issued or renewed '' polic}^ ; or it is " a term insurance

contract for one year or less, for it expressly provides

that :
" This contract on the part of the association

is a bi-moritly term contract^ renewable at the option of

the member before expiration. (Transcript p. 24).

The polic}^ is not a premium or installment polic3\
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I have been requested by the general counsel for

the plaintiff in error to make a point, which, in view

of the ver}^ evident unsoundness of the holding of the

learned judge below as to the notice of assessment

No. 68 being but a twenty-nine days' notice, I thought

superfluous to refer to in my former brief, and which,

in the light of the Act of 1892, onl}^ now brought to

my attention, is beyond any question superfluous.

Out of deference, however, to the learned counsel,

and, at the same time, with a full appreciation of the

strength of the point, I will briefl}^ refer to it.

The provision of the i\ct of 1876, as amended in

1877, as to thirt}' days' notice, which the learned

judge below thought was still in force, and, therefore,

applicable to the policy in this case, immediately pre-

ceding the part thereof quoted at page 19 of the

opening brief of plaintiff in error, provides: " When-

ever any premiums or interest due upon any policy

shall remain unpaid when due, a written or printed

notice stating the amount of such premiums or inter-

est due on such policy, the place where said premium

or interest shall be paid, and the person to whom the

same is payable shall be duly addressed and mailed

to the person whose life is assured or the assignee of

the polic3', if notice of the assignment has been

given the company-, at his or her last known postoflice

address, postage paid b\^ the company, or by an agent

of such company or person appointed by it to collect

such premiums. Such notice shall further state that
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unless the said premium or interest then due shall be

paid to the company or a duly appointed agent or

other person authorized to collect such premiums

within thirty days after the mailing of such notice,

the said policy and all payments thereon will become

forfeited and void. In case the payment demanded

by such notice shall be made within thirty days limited

therefor^ the same shall be taken to be in full com-

pliance with the requirements of the policy in respect

to the pa3anent of said premium or interest, anything

therein contained to the contrary notwithstanding;

but no such policy shall in an}^ case be forfeited or

declared forfeited as lapsed until the expiration of

thirty days after the mailing of such notice."

Under this provision, even if it had been in force,

the notice given by the plaintiff in error was sufficient

for it was a notice requiring the payment of the

premium vrilhin thirty days after the mailing of th^

notice.

The constitution and by-laws of the plaintiff" in

error, which form part of the certificate of insurance,

provide that " on the first zueek day of the months of

Februar}', April, /zcne^ August, October and Decem-

ber of e;ieli year" an assessment shall be levied

(Trans., p. 43), and that a failure to pay the assess-

ment within thirty days from the first zueek day of

February, April, /tine^ August, October and Decem-

l^gj. * :!: * siiall forfeit his membership in this

association, with all right thereunder, and the certifi-
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cate of membership shall be null and void" (Id.,

P- 43).

Similar provisions are contained in the certificate

itself. The polic}^ is declared to be issued upon the

condition of the payment of all mortuar}' premiums,

payable at the home office of the association " ivithin

thirty days from the first week day of the months of

February, April, lune^ August, October and Decem-

ber of each and every year." (Id., p. 15.) " Within

thirty daysfrom the first week day of February, i\pril,

fune * * * of each year, * * * there shall

be payable to the association a mortuary premium,"

etc. (Trans., pp. 16, 17.) "In the event of the non-

receipt b}^ a member of a mortuary premium notice on

or before the first week day of February, April, June,

* * of each and every year, it shall be neverthe-

less a condition precedent to the continuance of this

certificate or policy of insurance in force, that an

amount equal at least to the amount of the next pre-

ceding mortuary premium paid shall be paid said

association zvithin thirty days from the first zueek day

of February, April, fune * * * of each and every

year. Notice that a mortuary premium is payable to

said association on the first week day of February,

April, June * '^' * of each and every year is

hereby given and accepted (Trans., pp. 20, 21).

These various provisions made the assessment or

Mortuary Call No. 68 due June ist, and allowed the

insured thirty days thereafter within which to pay the
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same, and as the notice of the assessment was mailed

the insured on June ist, and expressly notified him

that :
" The above Mortuary Call is now due andpay-

able^ and should be paid at once. If not paid on or be-

fore July I, 1893 the policy will expire and become

null and void;" (Trans, p. 55.) it results that the

notice was clearly a notice sent after assessment No.

68 became due, and that the failure of the insured to

pay the same within thirty days after June ist, to-wit,

on or before July ist, caused the certificate to expire

and become null and void.

In addition to the authorities cited on page 10 of

plaintiff in error's opening brief to the point that the

non-pavment of assessment No. 6'S within the time re-

quired for its payment, if notice thereof was proper!}^

given, or if notice thereof was not required, termin-

ated the polic}', a point, however, that apparently is

not contested by respondent, I desire to call the

attention of the Court to the following cases, which,

being decisions of the New York Court of Appeals on

provisions similar to tho>.e found in the policy in this

case, arc decisive of such point.

Rodiner vs. Knickerbocker Life Ins. Co.^ 63

N. Y. 160.

Evans vs. United States Life Ins. Co. ^64, Id. 304.

Robertson vs. Metropolitan Life Ins. Co. 88,

Id. 541.

Attorney-General vs. Continental Life Ins. Co.

93, Id. 70.
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Holly vs. Metropolitan Life Ins. Co. 105, Id. 437.

Fowle7^ vs. Aletropolitan Life Ins. Co. 116, Id.

389-

See also New Vor/c Life Ins. Co. vs. Statham^

93, U. S. 24.

As to the motion of defendant in error to dismiss and

affirm.

t.

One of the grounds of this motion is that the bill cf

exceptions was not signed in time, because the trial

was had at the December term of the court, and the

signature of the Judge was not affixed thereto until

after the expiration of that term.

But the rules of the Circuit Court for the Ninth

District do not contemplate the signing or even prc^s"

entation of a bill of exceptions at the same term at

which a case is tried, and, on the contrar}^, provide for

the presentation and signing of a bill after the expira-

tion of the term

Rule 25 of the Court is as follows: " Where excep-

tions are taken, or there is a demurrer to evidence, the

party shall not be required to prepare at the trial his

bill of exceptions, or demurrer and statement of evi-

dence, but shall merely reduce such exceptions to writ-

ing, or make a minute of the demurrer to the evidence,

as the case may be, and deliver it to the Judge. The

bill or demurrer shall, within ten days after the termi-
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nation of the trial be drawn up, filed, and a copy be

served on the attorney of the adverse party, who,

within five days thereafter, may prepare, serve, and file

amendments thereto; and in default thereof, the right

to propose amendments shall be deemed waived, in

which case, within five days thereafter, the proposed

bill may be presented by the moving party to the

Judge for allowance. If amendments are served and

filed within the time allowed, they shall be deemed as-

sented to b}^ the party proposing the bill, and may

in like time and manner, be presented to the Judge for

allowance, unless the said part}^ within three da3'S after

receiving a copy of such amendments, shall notify the

opposing attorney of his dissent, and that at a time and

place specified, not more than two nor more than five

days distant, he will present the proposed bill and

amendments to the Judge for settlement, and in that

case the said bill shall be so presented," etc., etc.

This rule is substantially similar to the rule in

Chateaugay Ore and Iron Co.^ Petitioner^ 128 U. S. 544,

under which it was held that a bill of exception need

not be signed during the term at which the trial

was had.

To the same effect are the cases oi Bank vs. Eldred^

143 U. S. 293, 298, United States vs. [ones^ 149, Id.

262 and Missouri K. & T. Ry. Co. vs. Russell, 60 Fed.

Rep. 501.

The cases cited in the brief of defendant in error

are cases in which there was no standing rule of the
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Court regulating the presentation and settlement of

bills of exceptions.

II.

The bill of exceptions in no wa^^ violates Rule lo or

an}' other rule of this Court, and is in all respects a

proper one. The objections made to it are that it con-

tains extraneous matter upon which no exception,

objection or assignment of error is predicated. The

objection is due to a misconception of counsel for de-

fendant in error of the object of the bill of exceptions,

which is to bring to this Court merely the

point that the findings or agreed statement of

facts do not justify the judgment. The bill

does not seek to question any rulings of the

Court in the course of the trial. The alleged ex-

traneous matter is not pointed out, and Rule lO of

this Court has reference solel^^ to charges of the

Court to juries and has no application here.

III.

The object of the writ of error in this case is to

bring before this Court the question whether the

findings or agreed statement of facts justify the judg-

ment. It is not necessary, in order to raise such

question in this court that the plaintiff in error

should have made an objection to the admission or

rejection of evidence, or asked an instruction in the

nature of a demurrer to the evidence.

The question whether the facts found or agreed
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to justif}' the judgment is always before this court,

on a writ of error, for error apparent on the face

of the record need not be presented by a bill of

exceptions.

Young V. Afartin ^ S Wall., 354, 357; Moline Plow

Co. V. Wcbb^ 141 U. S., 616, 623; Washington R. R, Co.

V. Coeur D^Alene Ry. Co.., 15 U. S. Ap., 359, 366.

The assignment of errors specifies that the Court

erred in ordering judgment for the plaintiff in the action

and also in not ordering judgment for the defendant

therein. These two questions are the onl}- questions

before this court, and being properly before it, are to

be determined.

As stated, it is not necessary, in order that a writ of

error shall bring before this Court the question of

the sufficiency of the findings or agreed statement of

facts to justify the judgment, that an objection of au}^

kind should have been made in the lower court.

IV.

Reply to Brief of Defendant in Error.

The answer of the plaintiff in error alleges that at

all the times mentioned in the complaint it was a

corporation, existing and doing business under cer-

tain laws of the State of New York. That it was and

is an insurance corporation is admitted. That it was

doing business upon the assessment plan appears

conclusively from the certificate of insurance, which

is annexed to and made part of the complaint,

and the very question before the Court below was



whether or not ihe certificate had lapsed for failure cf

the insured to pay an assessment levied upon him.

Under what laws it was doing business is a question

of law to be determined upon an examination of the

laws of New York, and the ascertainment thereby cf

what laws apply to a corporation doing business upcn

the assessment plan. Such an examination of the

laws of New York shows that prior to the repealing Act

of 1892, the plaintiff in error was subject to and gov-

erned by the Act of 1883, and that since the enact-

ment of the statute of 1892 it has been and is subject

to said last mentioned statute.

Section 700 of the Revised Statutes provides that

in a civil cause tried by the Court without a jury,

" when the finding is special the review may extend

to the determination of the sufficiency of the facts

to support the judgment.''

In this case a jury was waived by agreement of the

parties, and. the case submitted to the Court upon an

agreed statement of facts.

A case ma^^ be submitted to the Court upon an

agreed statement of facts, and such statement will

take the place of a special finding, and in such case it

is unnecessary that there shall be any bill of excep-

tions in order to enable this Court to review the same

on a writ of error.

Sttmpson vs. Baltimore & Susquehanna R. R.

Co., 10 How. 328, 345-7.

Graham vs. Bayne^ 18 Id, 60, 62.

Guild V s . Frontin ^ Id. 135.
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Campbell \^, Boyreax^ 21 Id. 223, 226.

England vs. Gebhardt^ 112 U. S. 502, 505.

Rogers v s . United States,141 Id, 548, 554.

An agreed statement of facts is equivalent to a

special verdict, and presents questions of law for the

consideration of the Appellate Court, and such Court

has authority to determine, as in the case of a special

verdict, whether the facts set forth in such statement

are sufficient in law to support the judgment, although

the finding of the Circuit Court on them be in form

generally.

Snpervisors vs. Kennicott^ 103, U. S. 554.

Where a jury is waived, and the case is tried by the

Court, the Court's finding of facts, whether general or

special, has the same effect as the verdict of a jur}^, and

although a bill of exceptions is the only way of pre-

senting rulings made in the progress of the trial, the

question whether the facts set forth in a special finding

of the Court, which is equivalent to a special verdict,

are sufficient in law to support the judgment ma}' be

reviewed on a writ of error without any bill of excep-

tions.

Allen vs. St. lonis Bank^ 120 U. S. 20, 30.

Where the Court below makes special findings, (or

what is the same thing, when there is an agreed state-

ment of facts), no exception is necessary to raise the

question whether the facts support the judgment.

Scerberger vs. ScJilcsinger^ 152 U. S. 581.

Jennisons \s.-Ieona?'d^ 21 Wall. 302, 307.

As we have shown, supra, however, the question



whether the facts found support the judgment, is al-

ways before this Court on writ of error.

It is suggested by counsel for defendant in error, that

the agreed statement of facts is not the^equivalent of a

special finding because an affidavit forms part of it.

The cases cited in support of the proposition, however,

are not in point. All they decide is that a mere state-

ment or recapitulation of the evidence, which requires

the Court to weigh the evidence, cannot be regarded as

an agreed statement of facts. The agreed statement of

facts in this case is not a statement or recapitulation of

evidence, and does not require the Court to weigh con-

flicting statements. It sets out specifically certain facts

as facts in the case, and provides that the affidavit of

B. W. F. Amsden '^shall constitute a part of this

agreed statement of facts." The affidavit in question is

itself a mere statement of additional facts, stated as

clearly and tersely, and in the same manner, as said

facts would appear in the agreed statement, if specifi-

cally set forth therein, and forms part of the statement

in exactly the same manner as if the facts therein set

forth were specifically set forth in the statement. That

an affidavit may form part of an agreed statement of

facts is declared in Baltimore and Potomac R. R. Co, vs.

Trustees, 9iU.S.,i27,i30.

No evidence was introduced by the defendant in

error, nor was there anything in the agreed statement,

to show that the Act of New York of 1876, as

amended in 1877, applied to the plaintiff in error. The

Court below, however, took judicial notice of the laws
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of New York and applied to the plaintiff in error the

law of that State that appeared to it to govern plaint-

iff in error. It is now said by connsel for defendant

in error that it is too late for the plaintiff in error to

raise the question of the inapplicability to it of said

law. The plaintiff in error has never claimed that it

was subject to the Act of 1876, as amended in 1877,

and, while the agreed statement of facts shows that

the notice sent the insured of assessment No. 68 fully

met all the requirements of that law, the plaintiff in

error in no way estopped itself from claiming that said

law did not apply to it. As a matter of law, even if

the parties had agreed in the statements of facts that

the Act of 1876 as amended in 1877, controlled the

certificate in this case, they would not be bound by

such statements, for the question of what law governed

the certificate was one of law to be determined by the

Court by taking judicial notice of the laws of New
York. And this Court, on the hearing of the w^rit of

error, likewise takes judicial notice of the laws of Nevv

York, and determines from its knowledge derived in

such way what particular laws of that State govern the

plaintiff in error.

In Fourth National Bank vs. Frankly Ji^ 120 U. S.,

747) 75^1 ^^^^^ ^^^^ ^^'^^ ti'\^^ in the U. S. Circuit Court

for the vSouthern District of N. Y. The suit

was to deLtrmine a stockholder's liability to a creditor of

a corporation, arising under the laws of the State of

Rhode Island, and was heard upon an agreed statement

of facts in which the parties set forth that the corpora-
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tion was subject to certain laws of Rhode Island, which

laws appeared at length in the statement.

On writ of error to the Supreme Court of the United

States, it was held that the plaintiff in error was not

bound by the agreed statement, and that the Court

would take judicial notice that said laws had been re-

pealed.

Court: " In the Court below, statutes and

decisions of Rhode Island were agreed or proved

and found as facts, in seeming forgetfulness

of the settled rule that the Circuit Court of

the United States, as well as this Court on

appeal or error from that Court, takes judicial notice of

the laws of every State of the Union. Hawley vs.

Donoghne^ ii6 U. S., i, 6, and cases there collected.

No reference was made to the statute of 1877 ^ ^00, to

which the plaintiff has now referred, and which repeals

and modifies in some respects the statutes agreed and

found on the record to be still in force, and it is contended

for the defendant that this Court should not reverse a

judgment on a ground which was not presented to the

court below. This is doubtless the general rule, but it

would be unreasonable to apply it when the effect

would be to make the rights of the parties depend upon

a statute which, as we know and are judicially bound to

know, is not the statute that governs the case."

In Lamar v. Micoii^ 114 U. S., 218, 223, it was de-

clared: '' The law of any State of the Union, whether

depending upon statutes or upon judicial opinions, is a

matter of which the Courts of the United States are
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bound to take judicial notice, without plea or proof."

In Haivlcy v. Donoghiie^ ii6 U. S., i, 6, it was said:

" When exercising an original jurisdiction under the

constitution and laws of the United States, this court,

as well as every other court of the National Govern-

ment, doubtless takes notice without proof, of the laws

of each of the United States. But in this Court exer-

cising an appellate jurisdiction, whatever was matter of

law in the Court appealed from is matter of law here,

and wdiatever was matter of fact in the Court ap-

pealed from is matter of fact here. In the exercise of

its general appellate jurisdiction from a lower court

of the United States, this Court takes judicial notice

of the laws of every State of the Union, because those

laws are known to the Court as laws alone, needing

no averment or proof."

The public laws of a State may be read in the

appellate court, Leland v. Wilkinson^ i6 Peters, 317,

321, 322.

I am unable to find anything in City of Findlay v.

Pertz^ 20 C. C. A., 662, cited by counsel for defendant

in error that has au}^ bearing upon this question.

As to the inapplicability to plaintiff in error of the

laws of New York of 1876, as amended in 1877, it is

unnecessar}- for me to make a special reply to the

brief of defendant in error, as the point is fully cov-

ered by my opening brief and the first part of the

present brief.

The case oi Jacklin v. National Life Assn.^ 24 N. Y.,

Supplement, 746, is the decision of an inferior court
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rule Ronald v. Mutual Reserve Fund Life Assn.^ de-

cided by the Court of Appeals of New York, in which

the Court of Appeals expressly decided that the Act

of 1876, as amended in 1877, ^'^^ ^^^t appl}^ to plaintiff

in error.

In the case of McDougal vs. Provident Life Savings

Assoc, likewise cited by counsel for defendant in error

the question argued was simply whether the Act of 1876,

as amended in 1877, applied to a policy of insurance

which was required to be renewed each year by the

payment of an annual premium, and the Court stated

that it was unnecessary to determine the question, as

the appeal would be decided on another point.

It is said that the notice of assessment 68 did not

comply with the provisions of the Act of 1876, as

amended in 1877, because it required the payment of

the assessment within thirty days from the date

of the notice, while the Act provides for the pay-

ment within a certain time after the mailing of the

notice. Assuming the Act in question to be applic-

able to the plaintiff in error, and that the notice given

was a notice before the assessment was due, the notice

fully met the requirements of the Act. The notice

was mailed on June ist, and was dated June ist, so

that when it required payment within thirty days-

from the "date of this notice," it called for payment

within thirty days from " the mailing of said notice''

for the two dates were the same. The said Act does

not declare that the notice shall be in any particular
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form, but onl}^ that it shall require the payment of the

assessment within thirty days from the date on which

the notice is mailed. The notice in question did re-

quire the payment to be made within thirty days

from a date, which was the date on which the notice

was mailed.

In McDcugall vs. Provident Savings Life Assurance

Society^ 135 N. Y. 551, 555, referred to supra, the

notice of the yearly premium stated that the premium

would be due and payable July 23, 1888, and that it

must be paid '' on or before the date above mentioned.''

No mention was made in the notice of the day of

mailing, and it was held that the notice fully met the

requirements of the said Act of 1876, as amended in

1877. Speaking of the notice and the c2iS^ oi Phelan

vs Northwestern Life Insurance Company^ 113 N. Y. 147,

cited in the brief of defendant in error, the Court there

say :
" This notice would seem to be ver}^ definite in

its statemeiit ; but the respondents say, and the Court

below has thought, that it is not in conformit}^ with the

provisions of the statute for not literally following the

statutory language. In support of this they cite

Phelan vs. Northwestern Mutual Life Insurance Co.^

(113 N. Y. 14) where this Court held a notice in-

sufficient. The notice there was that ' the conditions

of your policy are that pa^anent must be made on or

before the day the premium is due and members

neglecting so to pay are carrying their own risk,' and

what was condemned was the use of language not

intelligible to all. To say that persons are ' carrying
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theii own risk ' is not plainly embod3ang the notice

which the statute requires and might be incompre-

hensible to those unlearned in insurance phraseolog3\

* * * The statute was not meant to operate

harshly upon the insurer, but to afford a protection to

the assured by the reasonable requirement of a notice,

couched in plain terms from the insurer, before the

interest of the insured could be forfeited. To hold

that where every essential fact required to be knowm

is intelligibly stated in the notice, it may be disre-

garded, if not literally following the work of the

statutory provision, would be a most harsh and un-

warrantable construction."

The assessment as shown sup7^a^ was clearly due

and payable on June i, 1893, and the insured had thirty

days of grace thereafter, under the certificate, during

which he might make the payment. The statement

in the answer that the assessment became due and

payable July i, 1893 is a clerical error.

Amsden, in his afiidavit, states, transcript, p. 51,

that notice of the assessment enclosed in a sealed

envelope, properly addressed, and stamped, was de-

posited " in the general postoffice in the City of New
York by this deponent at s o'clock in the afternoon

of the ist day of June, 1893." There is nothing

hearsay about this, and if it were hearsa}^, that fact

would make no difference, because the facts stated

in the affidavit form part of the agreed statement of

facts.
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At the close of his brief counsel for defendant

finally refers to the point upon which the lower court

based its decision, namely, that the notice of assess-

ment No. 68 was not a thirty days' notice. In sup-

port of the decision counsel for defendant in error

cites but a single case, Hicks v. National Life Ins. Co.^

60 Fed., 690, and instead of attempting to show the

soundness of that decision, pleads that it be foUow^ed,

because otherwise this Court " must overrule the

above Court construing the statute of its own

circuit." This Court will certainly not follow a de-

cision which has not a single case in its support, and

which is opposed by such a vast current of authori-

ties as is cited in the opening brief for plaintiff in

error.

Were the Court inclined, however, to follow that

case, it would be unable to do so, for the certificate is

required to be construed according to the laws of

New^ York, and, under those laws, the notice w^as

clearly a thirty days' notice.

Upon the agreed statement of facts the plaintiff in

error is clearly entitled to a judgment that the plain-

tiff in the action take nothing, and it is respectfully

submitted that the judgment should be reversed,

with direc^.ions to the court below to enter judgment

in favor of the defendant in the action, the plaintiff

in error here.

I. B. L. BRANDT,

Of Counsel for Plaintiff in Error.
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Tn the United States Circuit Court of Appeals for the

Ninth Circuit.

MUTUAL RESERVE FUND LIFE

ASSOCIATION (a corporation),

Plaintiff in Error.

VvS.

[. K. Dubois, as Administrator of

the Estate of Edward J. Curtis,

deceased.

Defendant in Error.

Petition for Re^hearing.

The plaintiff in error respectfully asks for a re-

hearing herein.

The action was brought by the defendant in error,

as administrator of the estate of Edward J. Curtis,

deceased, to recover the sum of $6,000, on a certificate

3f insurance issued by the plaintiff in error to the

said Curtis.

The defeuse interposed to the action was that the

deceased had failed and neglected to pay an assess-

ment duly levied upon him by the plaintiff in error in

accordance with the terms of his certificate, and that

the certificate had, in consequence thereof, lapsed and

become void. The assessment in question became due
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and pa3^able on June ist, 1893, and from that time to his

death, December 29th, 1895, a period of over two and

a half years, the deceased neither paid nor made any

attempt to pa}^ said assessment, or any subsequent

assessment.

Judgment was rendered in the low^er Court in favor

of the defendant in error, for the sum of $6530, on the

ground that the notice of the assessment given the

deceased did not comply Vvnth the law, in that, the law

required a notice of thirty days to be given the deceased

of the falling due of an assessment, and the notice in

question was not a thirt}^ days' notice.

The opening brief of the plaintiff in error, filed in

this Court, however, shows conclusively that the Court

below erred in holding that the notice given the

deceased was not a thirty days' notice, and that the

decisions are practically unanimous that such a notice

is a thirty days' notice. The number of cases cited

by the plaintifif in error on this point was so large, and

the decisions so clearly established the error of the

Court below, that counsel for the defendant in error

practically abandoned all effort to support the judg-

ment in this Court, and, in his brief of twenty-seven

pages, devoted but half a page to the judgment, and

then merely for the purpose of citing a single decision

which has been disapproved of by every Court whose

attention has been called to it, and particularly by the

Courts of New York whose decisions enter into and

form part of the co: tract, and govern the construction

of the certificate of insurance.



And in the reply brief filed by the plaintiff in error

it was made clear that the law which the lower Court,

taking judicial notice of the laws of New York, had

held applicable to the certificate and as requiring a

thirty days' notice, had been repealed prior to the

assessment, and that the law which did apply to the

certificate had been fully complied with by the plain-

tiff in error.

Counsel for the defendant in error, abandoning all

hope of controverting the contention of the plaintiff in

error as to the unsoundness of the judgment, exerted

himself in his brief to prevent a consideration of the

judgment by this Court upon purely technical grounds;

and, in its opinion delivered herein on February 7th,

1898, this Honorable Court held the objections of the

defendant in error to a review of the judgment by this

Court to be well taken, and declared that the record

presented no question for the consideration of this

Court.

The particulars in which this Court held the record

insufficient were :

1. " The agreed statement of facts is, therefore,

merely a report of the evidence, and, whether it appears

in the opinion of the Court, or in the bill of exceptions,

it cannot be deemed a special finding."

2. '' The insufficiency of the records in the present

case is still farther disclosed in the assignments of

error, which are directed mainly to the opinion of the

Court, and cannot be considered, since the opinion of

the Court is no part of the record."

We respectfully submit that in both these particulars

the opinion of this Honorable Court is erroneous, and



that the record is sufficient, not only to autx. ^n^.^ this

Court to review the judgment, but to require a reversal

of the judgment, and we therefore ask for a rehearing

herein.

The grounds upon which the opinion declares the

agreed statement of facts to be insufficient, is that the

statement consists in part of an affidavit of one Ams-

den, and therefore does not purport to be a statement

of the ultimate facts, but merely of evidence, and the

opinion of the Court in Kentucky Life mid Accident

Insurance Company vs. Hamilton^ 22 U. S. App. 559, is

quoted from as holding "a similar record in that

court," not to be an agreed statement of facts.

We think, however, that there is a clear distinction

between the record in that case and the record in the

present case, and that the language quoted from the

decision in that case is not applicable to the record

presented to this Court.

In the case in 22 U. S. App. it appears the agreed

statement of facts set out " numerous applications, no-

tices, letters, policies, charters and by-laws therein re-

ferred to as having been read upon the hearing,'' and it

was said by the Court there, '* an agreed statement of

facts which will be accepted as the equivalent of a spe-

cial finding of facts, must relate to and submit the

ultimate conclusions of fact, and an agreement set-

ting out the evidence upon which the ultimate facts

must be found, is not within the rule stated in

Supervisors \s. Kennicott^ supra.

In the present case the agreed statement of facts

expressly declares that the affidavit of Amsden
" shall constitute a part of this agreed statement of
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of in the case just referred to, consist of a mass of

evidence, but is merely a statement of but a single

fact, namely : That on the first day of June, 1893, a

notice of the assessment known as mortuary call No.

68, under the certificate or policy of Edward Jay Cur-

tis, was mailed said Curtis to his address, Boise City,

Idaho, and that said notice required the said Curtis to

pay the amount of the said assessment on or before

July ist, 1893. This is the only fact set forth or

mentioned in the affidavit, and it is an ultimate fact.

What difference it can make, whether such fact ap-

pears in the body of the agreed statement of facts or

as a separate and distinct statement which is made

part of the agreed statement by reference we cannot

perceive. The affidavit in question is not evidence

tending to prove a fact ; it is a statement of the fact

itself, and a statement as clear and direct as any of

the statements contained in the body of the agreed

statement of facts. If a special finding of facts had

been filed by the lower Court and contained a find-

ing upon the question of the giving of notice

to Curtis of the falling due of mortuary call No.

68, such finding would not and could not have

been clearer or more direct than the statement

of Amsden. We would earnestly ask the Court

that it again carefully examine the affidavit of

Amsden, and observe how the affidavit is confined to

but a single fact, namely the giving of notice of call

No. 68 to Curtis, and how directly such fact is stated,

and how impossible it would be to draw a finding in

regard to the giving of the notice which would be
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more director ultimate than the statement of Amsden.

In the case of Supervisors vs. Kennicott^ 103 U. S.

554, cited by this Court to the point that the agreed

statement of facts in this case is insufficient, there is

nothing whatever said as to the sufficiency or insuffi-

ciency of any agreed statement of facts.

In Lehnen vs. Dickson, 148 U. S. 71, likewise cited to

the same point there was no agreed statement of facts,

and no remarks as to the force such a statement should

take.

In that case, however, the Court did declare :

'' It is

true, if there be an agreed statement of facts sub-

mitted to the trial court and upon which its judgment

is founded, such agreed statement will be taken as the

equivalent of a special finding of facts. Supervisors vs.

Kemiicott^ 103 U. S. 554.

Doubtless, also, cases may arise in which without a

formal special finding offacts, there is presented a ruling

upon a matter of law^ and in no manner a determination

offacts ^
or of inferences from facts in which this Court

ought to and will review the ruling. Thus in Insurance

Company vs. Tweedy 7 Wall. 44, where on the agree-

ment in this Court counsel agreed that certain re-

citals of fact made by the trial court in its opinion

or (reasons for judgment), as it was called, were

the facts in the case, and might be accepted

as facts found by the Court, it was held that as

they could have made such agreement in the Court

below, it would be accepted and acted upon here, and

the facts thus assented to would be regarded as the

facts found or agreed to upon which the judgment was

based and upon an examination it was further held



that they did not support the judgment, and it was

reversed."

In Supervisors vs. Kennicott^ supra: there was an

agreed statement of facts, and a general finding for

the plaintiffs in the action. In the Supreme Court

the defendant in error objected to an examination of

the case upon the merits upon the ground that the

finding of the Court was in form general and not

special.

Speaking of this contention, the Court said : ''This

record shows distinctly that the Court was only re-

quired to determine whether in law, on the agreed facts,

the defendants were liable on their bond. It is true

that in the judgment as entered it is stated that the

Court found the issue in favor of the plaintiffs, but

that, when read in connection with the bill of exceptions

is no more than a declaration that the Court found the

law to be in favor of the plaintiff on the case as stated,"

and the Court thereupon proceeded to review the judg-

ment and to declare: "The single question, there-

fore, was presented to the Court, whether on the agreed

facts the county aud its sureties were liable in law to

the extent of their bond for the accumulation of inter-

est or the balance of the mortgage debt. The iudg-

ment was to the effect that they were. In this we think

there was error." The judgment was accordingly re-

versed.

This case falls exactly within the rule laid down and

followed in the two cases last quoted from. The facts

having been agreed to by the parties, there was no

fact for the Court below to determine and there were pre

sented to the Court below, as there are presented to
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this Court, simply questions of law, iiamel}', whether

the insured was entitled to a formal notice of the as-

sessment which became due on June ist, 1893, and if he

was entitled to such notice, w^iether the notice sent

him complied with the law.

Attention is also seriously called to the clear dis-

tinction which can be drawn between the case at bar,

and the case [of Raimond v. TJie Parish of Terrebone^

132 U. S. 192, cited b}' this Honorable Court in its

opinion.

A mere perusal of the statement in that case shows

that the statement of facts depended upon therein, was

in no respects similar or analogous to the agreed state-

ment of facts in this case. The situation and the dis-

tinctions between that case and the present case are

most clearly and distinctU' summed up in the following

language fiom Judge Gray's opinion in the case cited:

'' In the present case the pleadings present issues of

'* fact; there is no bill of exceptions; the so-called

" statement of facts is mainh' a recapitulation of evi-

" deuce introduced by the parties at the trial. The

" case was not submitted to the decision of the Court upon

'' that statement only^ but the Court jnade a further find-

" ing as to what took phice at the trial. That finding

" merely states that the parties admitted, so far as the

" facts are stated in a certain reported opinion of the

" Supreme Court of Louisiana, they were a correct

" statement of the facts of this case, but that each

" party claimed that there were additional facts as to

" which there is no finding. * * ^ In short, there

" is nothing in the present case which can be called in

" any legal or proper sense either a statement of facts
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u by the parties or a finding of facts by the Court, and

" no question of law is presented in such a form as to

'' authorize this Court to consider it."

Assuming, however, for the purposes ^of the argu-

ment, that the statement of Amsden can form no part

of the agreed statement of facts, the plaintiff in error

is still clearly entitled to a reversal of the judgment.

The agreed statement of facts expressly declares :

*' That said Edward J. Curtis failed to pay an assess-

ment or mortuar}^ call or premium, known as mortuary

call No. 68 in the sum of $33.96 which became due,

according to the terms of said policy of insurance, on

the first day of July, 1893, and that the same has not

been paid by said Edward J. Curtis, or any other

person or persons for him ; and that said non-payment

was not condoned or acquiesced in by defendant ; that

other assessments, mortuary calls and premiums have

become due and payable since said mortuary call No,

68, but none of them have been paid." Transcript,

p. 48.

The certificate or policy of insurance is made a part

of the complaint, and provides that the company will

pay the legal representatives of the insured the sum of

$6,000, "upon the further consideration of the payment

of all mortuary premiums, payable at the home office

of the association in the City of New York, or to an

authorized collector, 'within thirty days from the first

week day of the months of February, April, y^/;^^, August,

October and December of each and every year during

the continuance of the certificate or policy of insur-

ance, and subject to all the provisions, requirements

and benefits stated on the second page of this cer-
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tificate or policy of insurance, which are hereby re-

ferred to and made a part of this contract." Trans.,

p. 15.

Among the provisions and requirements thus made

a part of the certificate, and upon the performance of

which by the insured, the payment of the $6,000 is

conditioned, are the following :

^' In the event of the ncn-receipt by a member of a

mortuary premium notice on or before the first week

day of February. April, Jiine^ August, October and

December of each and every year, it shall be, neverthe-

less, a condition precedent to the continuance of this

certificate or policy in force, that an amount equal

to the amount of the next preceding mortuary pre-

mium paid, shall be paid said Association witJiin thirty

daysfrom the first week day of February, April, ftine^

August, October and December of each and every year.

Notice that a mortuarypremiinn is payable to said Asso-

ciation 071 the first week day ^February, Aprils fiine^

August, October and December of each and every

year, is hereby given aiid accepted^ and any further and

other notice is expressly waived!'^ Trans., pp. 20-21.

^' This certificate or policy of insurance is also

issued and accepted subject to the express condition

that if any of ths payments stipulated in this contract

shall not be paid on or before the day of the date as

provided in this contract, at the home office of the

Association in the City of New York, or to a duly

authorized collector of the Association, * * *

then and in each and every such case the consider-

ation of this contract shall be deemed to have failed*

and this certificate or policy of insurance shall be null
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and void^ and all payments made thereon shall be for-

feited to the Association." (Trans., p. 25.)

It will thus be seen from facts appearing of record

that the payment of the $6,000 is expressly conditioned

upon the payment by the insured of a mortuary pre-

mium within thirty days from the first day of June of

each and every year: that in the event of the insured

not receiving notice of a mortuary call on or before the

first day ot June it " shall be nevertheless a condition

precedent to the continuance of this certificate or

policy of insurance in force that an amount equal to

the amount of the next preceding mortuary premium

shall be paid said Association within thirty days from

the first week day ot June * * * of each and

every year; that the insured expressly waived any other

notice than that given by the certificate itself of the

falling due of an assessment; and that no attempt

has ever been made to pay call No. 68.

It is immaterial therefore whether notice of the fall-

ing due of assessment No. 68 was sent the insured or

not. Under the provisions of the certificate of insur-

ance the deceased not only was not entitled to notice

of the falling due of the call, but he had expressly

agreed that in the event of the non-receipt of notice he

would pay a call to the association within thirty days

of the first day of June of each and ever}^ year. He
did not pa3^ or attempt to pay call No. 68 within thirty

days of the first week da}^ of June of the 3/ear 1893,

and, therefore, by the terms of the certificate, the certifi-

cate ceased to exist.

It is abo provided in the certificate that :
" This

contract shall be governed b}^, subject to and construed
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only according to the laws of the State of New York,

the place of this contract being expressl}^ agreed to

be the home ofiice of said Association in the City of

New York (Trans., p. 24).

The decisions of the Courts of New York enter into

and form part of the certificate of insurance and are

binding and conclusive upon the Courts of the United

States, and the Courts of the United States take

judicial notice of such decisions. See opening brief

of plaintiff in error herein, pages lo-ii.

It is elementar}' law that a party may waive the

provisions of a law intended for his benefit, and, in the

absence of a prohibition in the Statute, the insured

had a right to waive the giving of a notice to him on

each occasion of the falling due of an assessment

The statute applicable to this case (see opening brief

of plaintiff in error, pages 2-4, and opening brief of

plaintiff in error, pages 12-13) not only does not pro-

hibit a waiver of notice but does not require notice to

be given. All that the act does in reference to notice

is to state what a notice shall set forth.

Under the decisions of the courts of New^ York

which thus enter into and form part of the certificate,

and in which state the contract of insurance was made,

the insured had a right to waive notice of the falling

due of an assessment and was not entitled to notice of

assessment or call No. 68.

In Roehner vs. Knickerbocker Life his. Co.^ 63 N. Y.

160, 163, it was declared by the Court of Appeals of

New York, construing a policy substantially similar as

to the provision for forfeiture for non-payment of pre-

miums to the present policy: -
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"The argument of the appellant seems to reach to the

extent that there could be no forfeiture of the policy

by the defendant unless the intention so to do was, after

the failure to pay the premium, made known by it to

the holder of the policy.

" It is, however, well settled that on the failure of the

insured to pay the premium on a policy like this, at

the time therein stipulated therefor, it becomes lapsed

and void. It is then no longer a contract enforceable

against the insurer. In the case in hand it was the

agreement between the contracting parties that the

consideration for the undertaking of the defendant was

that the insured had paid it in hand a certain sum at

the making of the contract, and should on a certain

day in each year thereafter, on or before a certain

hour of that day, pay them the same sum. And it

was expressly agreed that the omission to pay the

same on the day named should then and thereafter

cause the policy to be void. Considering the nature

of the contract of life insurance, and how it binds

the owner to a continuance of it, while the insured

is not by the terms of the policy bound to pay,

but has the privilege to do so or not, this was

not an unwise condition for the defendant to insert.

It was not illegal, nor can we say it was against

public policy. When the contract was accepted upon

those terms, the condition was an important part of it,

and the insured was bound to a strict performance,

before there could be a claim set up for a benefit under

it, unless such performance was legally waived or

modified. If the premium was not paid when the day

for payment came, the policy was void, for the par-
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ties to it have said so it should be. The forfeiture

results from the non-payment alone, and from no other

act."

Failure to make payment of a prentiuni^ or calls,

at the office fixed for the payment thereof by the

policy or certificate, the policy or certificate providing

that in the event of such failure, the policy or certificate

shall cease and become void, has always been held by

the Court of Appeals of New York to terminate the

policy without notice of any kind to the insured.

Robertson vs. Metropolitan Life Ins. Co.^ ^%

N. Y. 541.

Attorney-General vs. Continental Life Ins. Co..,

93 Id- 70, 73-

Holly vs. Metropolitan Life Ins. Co.., 105 Id, 437.

Fowler vs. Metropolitan Life Ins. Co.., 116 Id,

389-

The same conclusion has been reached by the

Supreme Court of the United States.

New York Life his. Co.^ vs. Statham., 93 U. S.

24.

If, however, the affidavit of Amsden is merely

matter of evidence and cannot be considered as part

of the agreed statement of facts, and the agreed state-

ment without such affidavit is insufficient, in the

opinion of this Court, to establish the right of the

defendant in error to a judgment in its favor, the

judgment should clearly be reversed upon the ground

that the agreed statement of facts is insufficient.

In the case of The E. A. Packer^ 140 U. S., 360, 3,
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it was said :
'' The rule is general that wherever the

trial court finds the facts and conclusions of law there-

from, it is bound to find every fact material to its con-

clusions, and a refusal to do so, if properly excepted

to is a ground for reversal. Thus, in cases tried by the

Court without a jury, in Rev. Stat., 649 and 700, the

findings of the Circuit Court Judge are conclusive

upon this Court, and the power of this Court extends

only to the sufficiency of the facts found to support the

judgment. {Tyng vs. Grinnel^ 92 U. S., 467) and if

not sufficient the case may be remanded for trial upon

other issues involved therein, (exparte French^ 91 U. S.,

423) The findings of the Court under these sections

are treated as a special verdict, and are guaged by the

rules applicable to them. {Norris vs. Jackson^ 9 Wall.,

125; Copelin vs. PJioenix Ins. Co.^ 9 Wall., 461; Wayne

County Supervisors vs. Kennecott^ 103 U. S., 554) and

as was said in Graham vs. Bayne^ 18 How., 60, 63, if a

special verdict be ambiguous or imperfect, if it find

but the evidence of facts ^ and not the facts themselves^

or finds but part of the facts in issue ^ and is silent as

to others, it is a mistrial^ and the court of e7'ror must

order a venire de novo. They can render no judg-

ment on an imperfect verdict or case stated. Under a

similar method of procedure in some of the States it

is held that the findings must contain all the facts and

circumstances necessary to a proper determination of

the question involved, and in default thereof the judg-

ment of the Court below will be reversed, and the case

sent back for a new trial."

One of the defenses in this case, is that notice of the

falling due of an assessment. No. 68, was duly given
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the insured, and that the insured failed to pay the

assessment within the time fixed for the pa3^ment

thereof, and that by reason of such non-payment the

certificate of insurance lapsed and became void. These

matters are specially pleaded in the answer filed by the

defendant in the action, the plaintiff in error here. If

the affidavit of Amsden cannot be considered part of

the agreed statement of facts it results that the agreed

statement is wholly silent upon one of the issues in

the case, namely: whether notice of the falling due of

the assessment in question was given the insured.

As is shown by the cases cited in the closing brief

herein of the plaintiff in error, an agreed statement of

facts takes the place of a special finding and is to be

tested by the same rules as a special finding. Thus

tested, if the affidavit of Amsden must be excluded

from consideration, and the agreed statement is in-

sufficient to entitle the plaintiff in error to a reversal,

the statement is fatally defective, and the Court below

was without authority to render the judgment com-

plained of, and, to quote again the opinion in The E.

A. Packer case, supra^ " it is a mistrial, and the court

of error must order a venire de novo. They can ren-

der no judgment on an imperfect verdict or case stated.

In relation to the assignment of errors we do not

ask the Court to review au}^ evidence or any rulings

of the Court below. All that we contend for is that

the agreed statement of facts does not justify the judg-

ment, and as the judgment is simply a judgment in

favor of the plaintiff in the action for the amount of

the policy and interest and costs, assignments that the

Court erred in ordering judgment for the plaintiff,
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and that it erred in not ordering judgment for the

defendant would certainly seem to be sufficient.

The case of Supervisors vs. Kennicott^ supra^ is di-

rectly in point. In that case the assignment of error

was simply that the Court erred in giving judgment

for the plaintiffs, and it was held that the assignment

was suflBcient, and as we have seen, the Court re-

viewed the judgment, declared that the agreed state-

ment of fac s did not justify it, and ordered a re-

versal.

If such assignments are not sufficient then the more

specific assignments must be sufficient for they cover

every point upon which the Court below must have

based its decision in order to arrive at the judgment.

For instance the agreed statement of facts show that

there became payable by the insured within thirty

da^^s from June ist, 1893, ^^ assessment upon his cer-

tificate, and that he failed to pay the same. The cer-

tificate which is made part of the complaint declares

that non-payment of any assessment within the time

fixed for the payment thereof voids the certificate.

When the Court, therefore, rendered judgment for the

plaintiff below, it must have held " that the failure by

the deceased to pay the assessment or mortuary call

No. 68 did not operate as a forfeiture of the policy of

insurance in this case, and that notwithstanding such

failure and default, that said policy of insurance

remained in full force and effect." An assignment of

error that the Court erred in so deciding, specifically

setting out the point (Transcript, page 84) is certainly

a proper assignment of error.

This honorable Court is mistaken in sa^ang that the
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assignments of errors are to the opinion of ihe Court

below. The assignment of errors takes up ever}^ point

upon Avhich the Court below must have decided

adversely to the plaintiff in error in order to arrive

at its judgment, and alleges error in each such

respect. If the assignments of error are not sufficient

we are at a loss how to draw an assignment of errors

that will meet the approval of this Court. We earn-

estly invite the Court to a re-examination of the

assignments of error.

It is said in the opinion of this Court that, " The

laws of the State of New York appears to provide for

different classes of life insurance associations, but

there is no finding as to the particular class to which

the defendant belongs, and this Court is not required

to ascertain the fact by an examination of the evidence

in order to determine the law applicable thereto."

It does not require an examination of the evidence

to ascertain to which class of life insurance associa-

tions the plaintiff in error belongs. One of the

classes mentioned in the laws of New York is compa-

nies " transacting the business of life or casualty in-

surance upon the co-operative or assessment plan. '''^ See

closing brief of plaintiff in error, pages 2-3.

The certificate of insurance is made a part of the

complaint, and shows upon its face that the plaintiff

in error transacts business upon the co-operative or

assessment plan, one of the conditions of the certificate

being that, " within thirty days from the first week

day of the months of February, April, June, August,

October and December of each and every year during

the continuance of this certificate or policy of insur-
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ance, there shall be payable to the Association a mor-

tuary premium for such an amount as the executive

committee of the Association may deem requisite, which

amount shall be at such rates, according to the age of

each member, as may be established by the Board of

Directors."

It is therefore an admitted fact in the case that the

plaintiff in error transacts business upon the co opera-

tive or assessment plan.

We think the plaintiff in error is clearly entitled to

a reversal of the judgment and that a re-hearing should

therefore be granted.

I. B. L. BRANDT,

Of Counsel for Plaintiff in Error.

I hereby certify that in ni}- judgment the foregoing

petition for rehearing is well founded, and that it is

not interposed for delay.

I. B. L. BRANDT,
Of Counsel for Plaintiff in Error.
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In the Circuit Court of the United States, Ninth Circuity

Northern District of California.

MARY AGNES RYAN and OHARLES'
RYAN, JR., a Minor, and MARY
RYAN, a Minor, by MARY AONES
RYAN

Plaintiffs.

vs.

0. J. SMITH, Receiver of the Oregon

Improvement Company, a Corpora-

tion,

; Defendant.

Petition for Appointment of Guardian ad Litem.

The petition of Mary Agnes Ryan respectfully shows

to the Court

That she is the mother of Charles Ryan, Jr., and Mary

Ryan, both of whom are minors under the age of five

years; that Charles Ryan, the father of said minors, is

dead; that said Charles Ryan was killed while in the em-

ploy of C. J. Smith, receiver of the Oregon Improvement

Company, through the negligence of said receiver, or his

servants or agents; that said minors have jointly with

this petitioner, who is the widow of said Charles Ryan, a
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cause of action against said receiver for causing the

death of said Charles Ryan.

Wherefore, petitioner prays for an order appointing

petitioner guardian ad litem to prosecute said action in

behalf of said minors against said C. J. Smith, receiver.

Dated April 15, 1896.

MAEY AGNES RYAN,
Petitioner.

Order Appointing Guardian ad Litem.

On reading and filing the foregoing petition, and hear-

ing testimony in relation thereto, it is hereby ordered

that the petitioner herein, Mary Agnes Ryan, be, and

she is hereby appointed guardian ad litem to appear and

prosecute in behalf of said minors Oharles Ryan, Jr., and

Mary Ryan, said action against said O. J. Smith, receiv-

er of the Oregon Improvement Company, a corporation.

Dated April 16th, 1896.

JOSEPH McKENNA,
Judge.

[Endorsed]: Filed April 17,1896. W. J. Coistigan,

Clerk. By W. B. Beaizley, Deputy Clerk.



vs. C' J. Smith, as Receiver, Etc.

In the Circuit CovH of the United States, Ninth Circuit,

Northern District of California.

MAEY AGNES RYAN and OHARLESI
j

RYAN, JR., a Minor, and MARYi
j

RYAN, a Minor, by their Guardian!
|

ad litem, MARY AGNES RYAN,
j

f

Plaintiffs,
j

vs.

C. J. SMITH, as Receiver of the Oregon

Improvement Company, a Corpora-

tion,

Defendant.
J

Complaint.

Plaintiffs complain of defendant, and for cause of ac-

tion allege:

I.

That the plaintiffs, Charles Ryan, Jr., and Mary Ryan,

are minors of the age of four and two years, respectively.

That on the 16th day of April, 1896, at the city and

county of San Francisco, State of California, the above-

named Mary Agnes Ryan was by an order of the Circuit

Court of the United States, in and for the Ninth Circuit,

Northern District of California, duly appointed guardian
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ad litem of the plaintiffs Charles Eyan, Jr., and Mslyj

Ryan, to appear for and represent them in this action.

II.

That the Oregon Improvement Company is, and was at

all times mentioned herein, a corporation organized and

existing under and by virtue of the laws of the State of

Oregon.

III.

That on the 7th day of October, 1895, and for a long

time prior thereto, the said Oregon Improvement Com-

pany was the owner of and operated and controlled a sys-

tem of railroads, steamships, and other vessels, and own-

ed and operated coal mines situate in the States of Cali-

fornia, Oregon and Washington.

That on said date, in a certain action entitled. The

Farmers Loan and Trust Company, complainant, versus

The Oregon Improvement Company, a corporation, de-

fendant, theretofore commenced and then pending in

the United States Circuit Court, Ninth Circuit, Northern

District of California, the defendant C. J. Smith was by

order of said Circuit Court duly given and made on said

date duly appointed receiver of all the property of said

Oregon Improvement Company, a corporation, real, per-

sonal, and mixed, of whatever kind and description, and

wheresoever situated, including all equipments, locomo-

tives, cars, and other rolling stock, boats, steamships,

ships, docks, piers, floats, lands, mines, machinery, boat
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materials, shops, coalyards, fixtures, coal, merchandise,

and supplies then owned, held, or in possession of or in

the use of said Oregon Improvement Company, and in-

cluding all rights of way, tracks, terminal facilities, real

estate, and all other property of evei*y kind and nature

held or possessed by the said corporation, together with

all moneys, books of account, contracts of every kind,

debts, things in action, bonds, stocks, securities, deeds,

leases, leasehold interests, beneficial interests and muni-

ments of title, bills receivable, rents, profits, and income

of premises accrued and to accrue, as well as all fran-

chises, rights, easements, and appurtenances of said cor-

poration. And said receiver was by the terms of said or-

der authorized, empowered, and directed to take immedi-

ate possession of all and singular the property above de-

scribed or referred to, wherever situated or found, and

continue the operation of said railroad system, and to

run and operate the said railroads, and such other rail-

roads as said corporation owned under leases, or other-

wise, and had heretofore run and operated, and to con-

tinue the operation of said coal mines and said steam-

boats, boats, and vessels and to conduct systematically

the business of a common carrier of passengers and

freight, whether on land or water, as well as of mining

and selling coal, and to discharge all of the public du-

ties obligatory upon the defendant, and to preserve the

said property in proper condition and repair, and to pro-

tect the title and possession thereof, and to employ such

persons and make such payments and disbursements as

may be needful or proper in so doing.

That said receiver thereafter, and on said 7th day of
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October, 1895, duly qualified and entered on the dis-

charge of his duties as receiver of said corporation, and

ever since said date has continued to be, and now is, such

receiver, and engaged in the performance of the duties

appertaining thereto.

That thereafter, and on the 6th day of March, 1896, in

a certain action theretofore commenced and then pend-

ing in the Circuit Court of the United States, Ninth Cir-

cuit, in and for the Northern District of California, The

Farmers' Loan and Trust Company, a corporation, com-

plainant, vs. Oregon Improvement Company, a corpora-

tion, and 0. J. Smith, as receiver, defendants, an order

was duly given and made by said Circuit Court extend-

ing the receivership hereinabove set forth to said latter

suit, and reappointing said C. J. Smith receiver of said

corporation, with like powers and duties as he had been

granted by said former order. That thereafter, on the

7th day of March, 1896, said C. J. Smith duly qualified

and entered upon the duties of such receivership, and has

since continued and is now performing the same.

IV.

That heretofore, to-wit, on the 13th day of March, 1896,

one Charles Ryan was employed by said defendant in his

capacity of receiver of said corporation, and was engaged

under the direction of said receiver in assisting unload-

ing coal from a certain vessel known and called the bark

"Empire,'^ then and there in the possession and use of

said receiver in the city and county of San Francisco,

State of California. That the duties which said Charles
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Ryan was engaged in performing on said date were more

particularly the duties of "dumper," and he was requir-

ed, in the performance of those duties, to stand upon a

platform on said vessel "Empire," and when a large tub

or bucket containing coal was hoisted to take hold of the

"tail," or rope attached t osaid tub and dump it. That

said defendant negligently failed to furnish said tub with

a "tail" of sufficient strength for the purpose for which

it was used, so that when said Charles Ryan took hold of

the same on said day, in the usual and ordinary manner,

the said "tail" broke and gave way, and by reason there-

of the said Charles Ryan was caused to fall, and was pre-

cipitated down an open hatchway on said vessel a dis-

tance of forty-five feet, or thereabouts, and received in-

juries from which he died on the same day. That said

Charles Ryan received said injuries resulting in his death

as aforesaid, solely by reason of the negligence of said

defendant in providing and furnishing an unsafe and in-

secure "tail" to said tub.

V.

That said Charles Ryan left surviving him his wife,

the said plaintiff, Mary Agnes Ryan, and two children,

the said Charles Ryan, Jr., and said Mary Ryan, both of

whom are the issue of the marriage of said Charles Ryan

and Mary Agnes Ryan.

VL

That the plaintiffs are the only heirs of the said

Charles Ryan, and were wholly dependent upon him for
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their support, maintenance, protection, nurture, and ed-

ucation.

VII.

That by reason of the death of the said Charles Ryan,

so caused by the negligence of the said defendant as

aforesaid, said plaintiffs have been deprived of the sup-

port, maintenance, protection, nurture and education,

and also of the comfort, society and companionship of

said Charles Ryan.

VIII.

That plaintiffs by reason of the premises have been

damaged in the sum of thirty thousand dollars.

Wherefore, the plaintiffs pray judgment against said

defendant for said sum of thirty thousand dollars, and

costs of suit.

REDDY, CAMPBELL & METSON,
Attorneys for Plaintiffs.

United States of America,

Northern District of California. V ss.

City and County of San Francisco.

Mary Agnes Ryan, being duly sworn, deposes and

says, that she is one of the plaintiffs in the foregoing ac-

tion, that she has read the foregoing complaint and

knows the contents thereof, and that the same is true of

her own knowledge, except as ^^ those matters which
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are therein stated on her information and belief, and

that as to those matters, she believes it to be true.

MARY AGNES RYAN.

Subscribed and sworn to before me this 16 day of

April, 1896.

[Seal] HOLLAND SMITH,

Notary Public in and for the City and County of San

Francisco.

[Endorsed]: Filed April 17th, 1896. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Oerk.
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UNITED STATES OF AMEEIOA.

Circuit Court of the United States, Ninth Circuit, Northern

District of California.

MARY AGNES RYAN and CHARLES
RY^AN JR., a Minor, and MARY
RYAN, a Minor, by their Guardian

ad litem, MARY AGNES RYAN,
Plaintiffs.

vs.

0. J. SMITH, as Receiver of the Oregon

Improvement Cbmpanj, a Corpora-

tion,

Defendant.

Action brought

in the said Cir-

cuit Court, and

the Complaint

filed in the office

of the Clerk of

said Circuit

Court, in the

City and County

of San Fran-

cisco.

Summons.

The President of the United States of America, Greet-

ing, to C. J. Smith, Defendant.

You are hereby required to appear in an action

brought against you by the above-named plaintiff, in the

Circuit Court of the United States, Ninth Circuit, in and

for the Northern District of California, and to file your

plea, answer, or demurrer, to the complaint filed therein

(a certified copy of which accompanies this summons), in

the office of the clerk of said court, in the city and coun-

ty of San Francisco, within ten days after the service on
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you of this summons, if served in this county ; or if serv-

ed out of this county, then within thirty days, or judg-

ment by default will be taken against you.

The said action is brought to obtain judgment against

you for the sum of thirty thousand dollars damages for

the death of one Charles Eyan, alleged in the complaint

to have been caused on March 13th, 1896, by the negli-

gence of the defendant while said Charles Ryan was in

the employ of the defendant in the city and county of

San Francisco, State of California, and engaged in work-

ing under the direction of said receiver on a certain ves-

sel known and called the bark "Empire." It being al-

leged in the complaint that the plaintiff, Mary Agnes

Ryan, is the surviving wife of said deceased, and that

Charles Ryan, Jr., and Mary Ryan are minor children of

said deceased and said Mary Agnes Ryan, and his only

other heirs at law, and if you fail to appear and plead,

answer, or demur, as herein required, your default will

be entered and the plaintiff will apply to the Court for

the relief demanded in the complaint.

Witness, the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

this 17th day of April, in the year of our Lord one thous-

and eight hundred and ninety-six, and of our Independ-
ence the 120th.

W. J. CO'STIGAN, Clerk.

[^^^1] By W. B. Beaizley, Deputy Clerk.

[Endorsed]: United States Marshal's Office.

Northern District of California.

I hereby certify that I received the within writ on the
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18 day of April, 1896, and personally served the same on

the 18 day of April, 1896, by delivering to, and leaving

with, John L. Howard, manager of Oregon Improvement

Co., under instructions from plaintiffs' attorneys, said de-

fendant named therein, i>ersonally, at the city and coun-

ty of San Francisco in said district, a certified copy

thereof, together with a copy of the complaint certified

to by attached thereto.

San Francisco, June 2nd, 1896.

BARRY BALDWIN,
U. S. Marshal.

By T. J. Gallagher, Deputy.

[Endorsed]: Filed June 2d, 1896. W. J. Oostigan,

Clerk.
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In the Circuit Court of the United States^ Ninth Circuit,

Northern District of California.

MAEY AGNES RYAIN, and OHAKLESi

RYAN, JR., a Minor, and MARY
RYAN, a Minor, by their Guardian

ad litem, MARY AGNES RYAN,
Plaintiffs,

vs.

C. J. SMITH, as Receiver of the Ol'egon

Improvement Company, a Oorpora-

tion.

Defendant. J

Answer.

L

The defendant answering the complaint, denies that

he negligently, or at all, failed to furnish the tub men-
tioned in the complaint with a tail of sufficient strength
for the purpose for which it was used, or that the
Charles Ryan mentioned in the complaint received the
injuries mentioned in the complaint solely or at all by
reason of the negligence of defendant in providing or
furnishing an unsafe or insecure tail to said tub, or by
reason of any negligence of defendant whatever, or that
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defendant provided or furnished an unsafe or insecure

tail to said tub.

II.

And for a further and separate answer, the defendant

says that said Charles Ryan reeeiyed the injuries men-

tioned in the complaint by reason of his own negligence

directly and proximately contributing to and causing

such injuries.

Wherefore, defendant prays to be hence dismissed

with his costs.

j

SIDNEY V. SMITH,

Attorney for Defendant.

f.

State of California,
^
/ ss

City and County of San Francisco. (

Sidney V. Smith, being duly sworn, deposes and says,

that he is the attorney for the defendant C J. Smith, as

receiver of the Oregon Improvement Company, in the

above-entitled action; that he has read the foregoing an-

swer and knows the contents thereof, and that the same

is true of his own knowledge, except as to those matters

which are therein stated on information or belief, and as

to such matters that he believes it to be true.

That the reason why this verification is made by said

Sidney V. Smith, and not by said defendant C. J. Smith,

is that the said C. J. Smith is now absent from the State

of California.

SIDNEY V. SMITH.
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Subscribed and sworn to before me this 7th day of May,

1896.

[Seal] THOSi. E. HAVEN,
Notary Public, in and for the Oity and County of San

Francisco, State of California.

Service of a copy of the within answer is hereby ad-

mitted this 7th day of May, 1896.

REDDY, CAMPBELL & METSON,

Attorneys for Plaintiffs.

[Endorsed] : Filed May 7, 1896. W. J. Costigan, Clerk.

By W. B. Beaizley, Dep. Oerk.
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UNITED STATES OF AMEUIOA.

Circuit Court oj the United States, Ninth Judicial Circuit,

Northern District of California.

MARY AGNES RYAN, et al.,

Plaintiffs,

vs.

C. J. SMITH, as Receiver of the Oregon / ^^- ^2199.

Improvement Company, a Corpora-

tion.

Defendant.

Verdict*

We, the jury, find in favor of the defendant.

ROBERT HAIGHT,
Foreman.

[Endorsed]: Filed January 8, 1897. W. J. Costigan,

Oerk. By W. B. Beaizley, Deputv Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

MAHY AGNES EYAN and CHARLES ]

RYAN, JR., a Minor, and MARY
RYAN, a Minor, by their Guardian

ad litem, MARY AGNES RYAN,

Plaintiffs,

vs. \ No. 12199.

C. J. SMITH, as Receiver of the Oregon

Improvement Company, a Corpora-

tion,

Defendant.

Judgment on Verdict.

This cause came on regularly for trial. The said par-

ties appeared by their attorneys. A jury of tv^elve per-

sons was regularly impaneled and sworn to try said

cause. Witnesses on the part of plaintiffs and defendant

were sworn and examined. After hearing the evidence,

arguments of counsel, and instructions of the Court, the

juiy retired to deliberate upon a verdict and subsequent-

ly returned into court, and being called all answered to

their names and presented the following verdict: "We,
the jury, find in favor of the defendant. Robert Haight,

Foreman."

Wherefore, by virtue of the law, and by reason of the
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premises aforesaid, it is ordered, adjudged, and decreed,

that said C. J. Smith, as receiver of the Oregon Improve-

ment Company, a corporation, defendant, have and re-

cover from said Mary Agnes Ryan and Charles Ryan, Jr.,

and Mary Ryan, minors, and Mary Agnes Ryan, as guar-

dian ad litem of said Charles Ryan, Jr., and Mary Ryan,

minors, plaintiffs herein, his costs and disbursements in-

curred in this action, amounting to the sum of $

Entered this 8th day of January, A. D. 1897.

W. J. COSTIGAN, Clerk.

A true copy. Attest:

W. J. COSTIGAN, Clerk.

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Northern District of California.

MARY AGNES RYAN, et al.,

vs. V No. 12199.

C. J. SMITH, as Receiver, etc.

Certificate to Judgment Roll.

I, W. J. Costigan, clerk of the Circuit Court of the

United States, for the Ninth Judicial Circuit, Northern

District of California, do hereby certify that the fore-

going papers hereto annexed constitute the judgment

roll in the above-entitled action.
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Attest my hand and the seal of said Circuit Court this

8th day of January, 1897.

[Seal] W, J. COSiTIGAN, Clerk.

By W. B. Beaizley, Deputy Clerk.

[Endorsed]: Judgment roll. Filed January 8th, 1897.

W. J. Costigan, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California,

MARY AGNES RYAN, et al..

Plaintiffs.

vs.

C. J. SMITH, Receiver, etc..

Defendant.

Bill of Exceptions.

Be it remembered that the above-entitled action came

on regularly for trial upon the 7th day of January, 1897,

in the above-entitled court, before a jury duly impaneled

and sworn to try said cause, plaintiffs appearing by

Messrs. Reddy, Campbell & Metson, and the defendant

appearing by Sidney V. Smith, Esq., whereupon the fol-

lowing proceedings and none other were had:

CHARLES PAULSEN, a witness sworn on behalf of

plaintiffs, testified as follows:
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I am au eugiueer, working for the Oregon Improve-

ment Company, and have been working for that company

about thirteen vears. I was subpoenaed by the phiiu-

tiffs in this action and was asked to give a statement of

my testimony to them, but I did not have time to go to

their office this morning. I was at the office of counsel

for the defendant this morning. I am still in the employ

of the Oregon Improvement Company; Mr. Withington

is superintendent. I knew Charles Eyan about eight or

nine years before his death, and remember the day of the

accident to him. I had charge of the donkey engine, and

was hoisting coal out of the bark ^'Empire" off shore on

board of the schooner. It was hoisted by the usual

means, by a single stationary fall in iron buckets; the fall

is attached to the bucket, and each bucket has two tail

ropes attached to the side; these tails are attached by

splicing the eye in the rope. There is an eye, and then an

iron baggot on the side. The fall is spliced and the eye

is put through the baggot, and the end of the rope is

drove through the eye of the rope, and made fast. These

tails were attached to the bucket in this way on the day

Mr. Ryan was killed. Mr. Ryan fell down, as soon as the

fall gave way. The splice pulled out from the bucket.

After the rope gave way, I went on board the schooner

and picked up the rope, and Bob Hitchins, the foreman

of the coal shops, and I took the rope to the office of the

Oregon Improvement Company and left it there.

Mr. CAMPBELL.—I should like that rope produced,

if your Honor please.

Mr. SMITH.—There it is (producing.)

(The witness then proceeded to testify:) This is the
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rope that I picked up that morning on board the schoon-

er. This is all the rope there was. The rope came loose

in that bucket by the splice pulling out.

(The rope was thereupon introduced in evidence, and

marked "Plaintiffs' Exhibit A.")

(The Avitness then proceeded to testify:) We had been

taking coal from that vessel two or three days. Mr.

Hitchins erected the rigging with which the coal was

taken out. He is the foreman of the coal department. I

do not recollect where Ryan was when that was erected.

Mr. Ryan had not been working there in that capacity

until the morning that he was killed. He had been tend-

ing hatch a while previous to that morning. A hatch-

tender has got to look out and give the signal to the en-

gineer when the tub has got to go up, or when we lower

it. That is the hatch-tender's duty. He gives the signal

how to manage the donkey engine, to lift the buckets up.

He had not been acting in the capacity of dumper until

that morning for perhaps two weeks previous to that.

We went to work at seven o'clock that morning, and the

accident occurred about ten o'clock. I saw the man fall.

When the tub came up he got hold of the bucket the same

as usual with his left hand on the tail, and pulled the

trigger, the catch, on the top, to dump it. At the same

time he dumped the tub. I saw him fall backwards and

sideways. He fell with his left hand on the chute, his

left arm stretched over the chute like that (illustrating.)

At the same moment I saw his feet sliding off the stage,

and he fell down into the ship's hold, feet foremost, a dis-

tance of about thirty feet. I did not go down into the

hold after he fell but saw him brought out in three or
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four minutes. He was dead. I saw this rope that had

pulled out about ten minutes after he fell on board the

schooner. I did not see whether the rope dropped when

he fell. The tail was missing from the tub. Mr. Hitch-

ins and I went to look for the rope after the man was

brought up. Hitchins went down to the ship's hold and

I looked over the rail of the ship, and I saw the tail ly-

ing right on the top of the coal. Mr. Eyan had worked

for the Oregon Improvement Company about eight or

nine, steadily. He was a strong, healthy, and able-bodied

man to all appearances

(It is here admitted that the rope in evidence was the

tail on the bucket which gave way and caused the acci-

dent.
)

Gross-Examination.

I have been an engineer for the last ten years. I was

a common laborer before that. Then I took the fire-room

and after a couple of months I took the bolster. I have

been a sailor before the mast and followed the sea. The

ship ^'Empire'' at the time of the accident lay along the

wharf and the schooner into which the coal was being

dumped was lying on the outside. The "Empire" laid be-

tween the wharf and the schooner. The structure on

which Ryan stood at the time of the accident was a stag-

ing, consisting of two wooden horses, and on the top of

these wooden horses there is a timber 12 by 12, and a 12-

inch plank, 3 by 12, lying alongside. On these timbers

the chute rests. O nthis same staging, 12 by 12, and 4
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by 12, a man stands and dumps. The structure was over

the hatch of the "Empire" from which the coal was be-

ing taken. These horses are about 16 feet high and were

fore and aft the chute. I have with me a tail that is or-

dinarily used. (Witness produces a rope.) It was taken

from one of the tubs belonging to the Oregon Improve-

ment Company this morning; at one end is the loop of

wliich I spoke and it reaves through the baggot, the loop

goes through. The rope is spliced; it is done by taking

the rope apart and having about six inches of ends, and

tucking it one under each other. You open the twist of

the rope and shove the ends through and draw the rope

taut again. That makes a tight splice, and the harder

you pull on it the tighter it gets. The difference between

a rope so spliced and the one put in evidence is that the

one put in evidence was undoubtedly put in in the same

way as this one is, but the knot coming loose, instead of

splicing it some one had tampered with it and plaited it.

Exhibit "A" in this case was made by plaiting and not

by splicing. In my opinion, that would not make as

tight a job as the splice, and that kind of a job would not

hold. A man that knows anything about the sea ought

to see the difference in the ropes at first glance. The de-

fect is, that it was braided instead of spliced. There is

not much of a pull on these ropes; not more than a man

pulls with one hand. The tails are there simply to

steady the tub, to hold it in position while it is upset.

Q. Now, in the course of this business, whose duty is

it to fix those tails?
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Mr. CAMPBELL.—1 object to the question as incompe-

tent, irrelevant, immaterial, and a question of law. The

la wmakes it the duty of the employer, unless they pro-

pose to show that this man w^as ordered to do it. This

man had been there for two hours. It is the duty of the

employer to furnish safe appliances with which the peo-

ple are to work. He cannot shift that responsibility by

asking any person to do it. That is the settled law. And

my further objection is that it is not cross-examination.

The COURT.—You introduced this tail and the way it

was fixed on the tub. Is it not proper cross-examination

to ascertain who put it on.

Mr. CAMPBELL.—If he knows who put it on, all

right, I don't object to that. There is a difference be-

tween who put it on, and w^hose duty it is tv> put it on.

The COURT.—I overrule the objection. I will be able

to control this matter.

Mr. CAMPBELL.—We Avill take an exception.

Mr. SMITH.—Q. Answ^er yes or no to that question,

whether you know or do not know.

A. I do not know whose duty it is.

Mr. SMITH.—Q. Do you know who in the course of

that business usually attaches or puts the tails on the

tubs?

Mr. CAMPBELL.—I object to the question on the

same grounds as incompetent.

The COURT.—I overrule the objection.

Mr. CAMPBELL.—We take an exception.
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A. The dumper always as long as I have seen.

The COURT.—The question is, do you know whose

duty it is ordinarily?

Mr. CAMPBELL.—Same objection.

The COURT.—The objection is overruled.

Mr. CAMPBELL.—We take an exception.

A. I know who ordinarily used to do it.

Q. Who ordinarily attaches the tail to the tub?

A. Yes, sir.

Q. Who does?

A. The dumper always did it, as long as I have been

Avorking for the company.

Mr. CAMPBELL.—It is understood that this is all un-

der my objection and exception.

The COURT.—Yes.

Mr. OAMPBELL.—I move to strike it out on the

ground that it does not connect this deceased with it, and

does not in any way relieve them from their liability to

have it done properly.

The COURT.—Motion to strike out denied.

Mr. CAMPBELL.—^We take an exception.

Mr. SMITH.—Q. Do you know whether or not Ryan

was in the habit of attending to the tails on the tubs on

which he worked?

Mr. CAMPBELL.—I object to the question, first, be-

cause it is not cross-examination, and it is what he was in

the habit of doing.

The COURT.—I think I will allow it.
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Mr. CAMPBELL.—We will take an exception.

Mr. SMITH.—Q. You said on direct examination that

Ryan had not acted as dumper for two weeks.

A. About two weeks.

(The witness continued to testify :) lie had been dump-

er before that time for about two years, perhaps a little

more or less, in the employment of the Oregon Improve-

ment Compan}^ The company provides ropes for mak-

ing tails. They are kept in No. 1 Engine House. The

men all take them when they want them. When they

want a rope they go and get it themselves.

Redirect Examination.

I do not know whether the rope was properly attached

to the bucket in the first place or not, or rather the knot

in the rope marked Exhibit "A'' must have undone and

the rope unlaid. I have been ten years in that business,

and a proper rope properly attached to a bucket will not

come off, and if the rope did come off it was either not a

proper rope or was not properly attached to it.

(Mr. Smith thereupon introduced in evidence the sec-

ond rope, and it was marked "Defendant's Exhibit 1.'')

(The witness continued to testify:) The eye that I

speak of is the baggot here. The baggot is a little thing

about the size of that (illustrating.) The baggot is made

of about half-inch iron. The rope is put through the bag-

got, and we shove it through the eye, then we pull it.

You could see that the rope marked Exhibit "A" was not

properly laid; no splice would hold when a rope isi bi'-T^l-
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ed like that. That rope was not a proper rope in the con-

dition it was to put on the bucket. Mr. Ryan had been

at work about three hours that morning. The buckets

hold about 800 or 850 pounds of coal, and the buckets

themselves weigh about 300 or 400 pounds; the bucket

and coal would be about 1,000 pounds at any rate. There

is a man on each side; each man has hold of a tail. They

use the tails to steady the bucket. Sometimes they pull

a little, but very seldom there is any hard pulling, but

this depends upon the way the bucket comes up whether

they have to pull more or less and the condition of the

bucket. The buckets do not always come up in the same

condition; sometimes they dump much lighter than oth-

ers.

JAMES McLEST'Edl, a witness, sworn on behalf of

plaiuitilTs, testified as follows:

I worked for the Oregon Improvement Company, and

have worked there ab'out five ot six years. I knew Mr.

Ryan in his lifetime. My duties there are general dump-

ing and helping to dump. On the morning of the accident

I wais helping Ryan. I was on the other side of the buck-

et with him, and saw the accident. I went down that

morning, on the morning of the 13th of March, if I remem-

ber rightly, but had not been working the day before. I

do not think Ryan had been working the day before. Mr.

lljanoL 'had been working about two or three weeks pre-

vious to that tending hatch. When the bucket camie up
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we both reached out and caught it and pulled in on it. I

saw him f^U. He pulled in and he fell down. 1 noticed

then that the tail was gione oH' the side he was on. He

fell down into the hold. We bad not a hard pull. We
had a good staging, and som^eftimes you haive to pull hard-

er than others. We had 'not a hard pull that morning,

and the tail came off very easily. I don't know how^ it

w^as attached. I don't believe it was properly attached

or it would not have come off so easily, assuming that the

rope was proper. The rope that gave way was the same

rope that was found on the bucket Avhen we went to work

that morning, and was furnished by the Oregon Improve-

ment Company, or its receiver, for that purpose. We used

it just as Ave had used it before. I suppose about 250

buckets had come up that morning before the accident

happened. There were four buckets used. It takes

about six or seven seco'nds to dump a bucket. We did not

have time to examine the rope vvheu a bucket would come

up. You might possibly see it, but you dump them just

as quick as you can. As soon as the bucket comes up we

are supposed to grab the rope and swing it in just as

quickly as we can.

EDWAKD McSHA'NE, a witness sworn on bdhalf of

plaintiffs, testified as follows:

I was employed in the hold of the vessel on the imorning

of the accident and was engaged in fillinio: the tubs. I
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siaw the accident. I saw Oharles Ryan fall down. I siaw

him after he fell and he wais dead.

Mr. SMITH.—We raise no question (about the miode oi

this man's dearth. The only question we naise is las to the

cause.

M'AiKY AGNiEiS KYAN, a witness sworn on beihalf of

plaintiffs, testified ais follows:

I am one of t'he plaintiffs in this action. Oharles Ryian,

the decea,sed, Wias my husband. I wias miarrieid to iMm on

the 25th of June, 1891, at St. Dominic's Church, San

Francisco. Mr. Kyan was 29 years and four months of

age at the time of 'his death. We had two childrren the is-

sue of that ma-rriaige, Charles Ryan, aged 4 yeairs, a;nd

Mary Ryan, aged one year amd ten monthis lat the time of

his death. I have no other means of support than that

derived from the labor of Mr. Ryan. iHis avenage elairn-

ing^s were between $60 aind $65 la month—thiat would be

his yearly average.

It was here admitted that by computation based upon

tilie Amierican taible of mortality that the expectiancy of

life of a mian of 30 yeiar's is 35 years.

Plaintiffs here rested.

Defendant moved the Court to direct the jury to render

a verdict for the defendafnt, and, after argument of coun-

sel, the motion was denied.
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Defendamt thereupon piioceeded to introduce testimony

a« follows:

J. R. HlOHENtS, a witness sworn on be'half of defend-

ant, testified as follows.

I am foreman of the stevedores in unloading coal for

the Oregon Improvement Company. The business of

the Oregon Improvement Company is carried on at Beale

street wharf in this city. I have been foreman there

about three years. Before that I was tending 'hatch. I

had dumped, and had do>ne pretty nearly everything there

is to do about the dock. I acted as dumper betweeai two

and three years and am familiar witlh the custom of that

businesis in regard to the duties of dumpers.

Q. State what is the custom of the mien in regard to

mending, repairing, or attending to the tails on the tu'bs.

Mr. CAMPBELL.—I object to the question upon the

ground that it is irrelevant, immaterial, and incompetent,

and you cannot violate an express provision of law by any

custom, and it does not in any way affect the decedent.

The Court.—The objection is overruled.

Mr. CAMPBELL.—We take an exception.

(The witness then proceeded to testify:) It is the custom

for the dumper always to look after the tail of the tubs.

It alw^ays has been as long as I have been there. I knew

Mr. Ryan as lonig as he had been working tJiere, about

sieven or eight years. He was a dumper at one time for

about three yeans.
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Q. Did you ever see him repairing or arranging the

tail of his 'tubs?

Mr. CAMPBELL.—I object to that ais imcomptetfent, ir-

relevant, land immaterial.

The COUKrr.—I overrule the objeetiom.

Mr. CIAMPBELL.—I will take an exception,

A. 'Yeis, sir.

(The witness then proceeded to testify.) I have seen him

splice the rope and put ithem in the tub himself. I recog-

nize the rope marked Plaiiintiffs- Exhibit "A'' as the rope

found upon the dump after the accident to Ryain. I have

not bee'n in the habit of splicing riopes for these tubs. I

have followed the sea and know how ropes lare spliced.

Q. Do you know how that rope was spliced?

A. I know that the rope wa,s spliced right in the first

place.

Mr. CAMPBELL.—I move to strike that out. He must

testify to facts. How does he knioiw? He mig'ht be asked

if he saw the rope on that concern, or saw the splice.

The COURT.—He says he knows. I overrule tihe objec-

tion.

Mr. CAMPBELL.—I will take an exception.

(The witness continued to testify:) I do not know how it

wais ispliced at the time of the accident.1 icould niot know

th'at ; the rope is braided.

Q. Was the splice made in a braid or in a twist of the

rope?
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Mr. CAMPBELL.—I object to the question because he

says he does inot know. I do not want this man's opinion.

The OOUKT.—I oveiiule the oibjeetion.

Mr. CAMPBELL.—1 will take an exception.

A. The rope was spliced right in the first place, but

when they braided it up it loosened the strandis of the rope

and thait loosened the tucking of the rope, and the strain

on it pulled it out.

(The witness continued:) In my opimion that was a prop-

er way to splice the rope when it was originally spliced.

It was not right wihen it pulled out of the tuib, I knJow that.

Q. W^as or was not that lain oibvious defect?

Mr. CAMPBELL.—I object to that. Let him state if he

knows how it was fastened ointo the tub, and how the

splice was fixed. It is for the jury to determine w'hether

it was an obvious defect. This man did not see it. How

can he tell? He says it wa.s put on correctly first, land af-

terwards pulled out. How cia.n he tell when he did not

see it whether that pulling was obvious to the eye?

The COURT.—I overrule the objection.

Mr. CAMPBELL.—I will take an exception.

A. Yes, sir; it is o'bvious to anybody who understands

anything about a rope.

Cross-Examination

The isplice was put on correctly at first. I know that

because every man dow^n there knew how to put them on.
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That is the only reason I have for saying it was put on

right in the tirst place. I never inspected them, but have

seen them lots of times. It was not my place as foreman

to inspect these things. I never looked at them ait all.

My only reason for saying that it was put in correctly at

hrsL was because 1 believe every man down there knew

hoAA' to put on a splice, and I have seen them put on. I

have seen them on the tub. I never examined ^thern.. I

never examined this rope. It was not my place to exiam-

ine it.

Q. 1 want you to tell the jury now how you know that

that was spliced properly in the first place.

A. Yes, sir, that was spliced properly ,be€ause the tail

always hangs up on the rung right where the dumper al-

V. ays sees them. There is a set of tubs for each gang. This

set of tubs is the tubs they always use in that hatch. Tlhis

man had no other hatch to dump in but that. That was

his regular hatch. When that hatch was working he used

the isaime tubs. He always kept these tails hanginig up,

made them himiself -and hung them up on the outside of

the engine-house. -When he wanted a tail he got o'ne and

put it in a tub.

Mr. CAMPBELL.— Imove to strike out all this man's

speech, and all his testimony, as not responsive.

The COURT.—Motion denied.

Mr. CAMPBELL.—We take an exception.

The man I was talking about is Charles Ryan. I sup-
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pose he put that splice on because it was on his tub and

there was no one else to put the splice there. I know as

a matter of fact that he had not done any dumping for

two weeks. I could not swear that he put it on himself.

There was no one else to put it on but him. There were

other dumpers there, but that rope had been on there for

two weeks, I am positive of that by the looks of the rope.

That rope was taken over to the office, but I don't know

who cared for it since. I know^ that that rope was not

put on on the morning before because I know that no one

who knew anything about a rope would put on a rope

like that on a tub. Mr. Ryan knew all about ropes. I do

not say that he put it on that morning, but suppose he

put it on. I would not swear he put it on. All I say is he

was the man who put the tails on his tubs. McLester

was dumping with him. It was the duty of all the dump-

ers to look after their particular tubs. There were four

tubs with that gang and there were two dumpers. There

is only one dumper in shore, but they put on two dump-

ers off shore. It was not possible to make a tight tail

with that rope. We could not make a tight tail. You

could not possibly do it. Mr. Ryan was a dumper of

years of experience and understood rope, and he knew

how to put a tail on, and if this was put on in this way

and had been on for more than two weeks, it had not

come off before that morning. I know how it was fasten-

ed on the bucket.

Q. If you never saw it, how can you tell the jury it

was fastened on to the bucket?
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A. I can only say I knew how it was ordinarily put

on. I canonly tell how I supposed it drew out.

Q. Did you ever see it on that bucket?

A. I saw it on the bucket that morning. I did not ex-

amine it. I looked at the bucket once in a while while it

was coming up through the hatch. I have been engaged

in that business two or three years. I followed the sea

15 years and am perfectly familiar with the ropes. I did

not watch that rope on the bucket at all. I say it was my

duty to go along the decks, to look after the stevedores.

I saw the tubs always going up and down. I did not

pay any attention to the tails. That was not my busi-

ness. It takes about two seconds to dump a tub; then it

goes right down again. I have followed the sea 15 years,

and saw this bucket and saw nothing the matter with

the tail, because the tub goes up so quick. If I had seen

anything the matter with the tail it was not my duty to

call their attention to it. I would have called their at-

tention to it if I had seen it. I would not want any per-

so nto get hurt. I would probably call his attention to it

and get him a new tail if he had asked me for it. It

was not my business to have new tails put on. I would

not have said anything about a new one unless he told

me of it, but if I had seen the rope was wrong, improper-

ly spliced so that it would draw out, I would have

called his attention to the fact and directed him to

get a new one. I Avas superintending the stevedores

that morning. A dumper is not a stevedore. I was
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not looking after dumpers. I was not looking after

the tubs. I was superintending the stevedores. I

stated a moment ago that I saw the tubs going up and

down. I could not do anything there when I was walk-

ing around the decks. I can tell the jury how the tail

was put on this tub. It was spliced the same as Defend

ant's Exhibit I^o. 1. It was tucked through and proba-

bly came adrift. There was always rope yarn tied around

the end, which probably came off and the rope unlaid.

Somebody went to work and braided it up. When they

braided it up they braided it up to the tucking, these

ends that w^ere tucked through there, the same as this.

There is a whip, a piece of rope yarn, ties around the end

to keep it from unlaying. The whipping came off of the

rope, unlaid, and of course then that loosened the tuck-

ing in the splice, and it must have been a long time or

else it could not have worked out, a steady strain on it

all the time. It was put on the same as the other one

Defendant's Exhibit X€. 1.

Q. The other you are talking about is all your sup-

position, your theory. You did not see it unloose?

A. No, sir.

(The witness continued to testify:) I saw the tubs go-

ing up and down, and I got hold of this rope about ten

minutes after the accident. When Charles Paulsen went

down and got it we took it over to the coal office. I

could not tell you how long it was there. They asked

for the tail and we hunted for it and got it. I could
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not swear that the tail was in the condition it now is when

it was on the tub. It was plaited when on the tub. I

knew that was not the way they were always put on.

It was dangerous the way it is now. It was dangerous

the way it was plaited as I saw it, in the way the tubs

were goinc? up and down. It was dangerous to be plait-

ed. It was plaited when it was on the tub. I did not

intend to say that. I could not swear that it was plait-

ed when it was on the tub. If I raid it was plaited when

on the tub, that was something I could not say. I could

not tell whether it was plaited when on the tub. It is

not possible that a good splice could be made out of that

rope which was plaited. They had been using these

particular tubs for years. They were using them near-

ly every day, and still I say that I can tell from the rope,

Exhibit "A,'' that it was on that bucket more than two

weeks, and the only way that I can account for the rope

coming off was that it must have got loose and some one

phiited it up. You cannot make a good tail out of plait-

ed rope. The rope did not break. The ends are not all

the same because it is unlaid now. I say the rope did not

break. The end of the rope is cut because you always

cut it when you splice it. That end was cut to splice the

rope. The splice is a cut. I would not say any more.

The dumpers always fixed the tails. They did not have

to come to me to get a new one. I gave no orders in any

respect at all. The dumpers were employed by the hour.

Mr. Ryan did not work regularly. He worked when-
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ever we had work for him. He was employed at 7 o'clock

that morning, and about 10 o'clock was injured, and he

had worked about three hours. He had not been work-

ing as a dumper for about two weeks previous to that,

and when he went to work that morning as dumper this

rope was on the tub. I could not say as to what it's

condition was then. I do not know how the rope was on

that particular day. I don't know whether it was plait-

ed or not. 1 only know they were all spliced in the same

way and always put on in the same way. I cannot tell

you anything more about this particular splice or this

particular rope, only that they were always put on in

the same wav. I cannot tell vou whether or not I took

particular notice of that particular splice in that rope

to know the condition it was in that morning. I did

not examine the rope that morning. When I say there

was a defect that could be seen by the eye, an obvious

defect, I do not know anything more about it than that

I saw the rope when it came up. It could not be any-

thing but a defect in the way the rope was braided. I

saw the tubs going up but they go up so quick a man

has only two seconds at the top to dump the tub. I

could not swear as to the condition of the rope that morn-

ing. I don't know its condition, the day before, nor the

condition of the splice, nor its condition the day before

that, nor the day before that, because I did not see it and

did not notice it. I don't know whether it was spliced or

whether it was plaited. I don't know anything, except

the condition of the rope after I saw it.
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Redirect Examination.

The rope is very nearly in the same condition as when

I saw it, only a little more plaited up. I gave it to Mr.

Graham, the assistant manager.

(It is here admitted that there was no change in the

rope after it was placed in the hands of Mr. Smith, at-

torney for defendant.)

The defendant thereupon rested his case.

Be it further remembered, that after the arguments

of counsel for plaintiffs and defendant, the Court gave

the following instructions to the jury:

"Gentlemen of the Jury: It now devolves upon the

Oourt to instruct you as to the law involved in this case.

The law you will take from the Court. The determina-

tion of the facts is a matter wholly within your province.

Therefore, in commenting, as I may, on some of the testi-

mony in the case, you will understand I do not propose

to usurp the functions of the jury in passing upon the

facts. It will be merely for the purpose of calling your

attention specifically to the questions of law applicable

to such facts.

This is an action brought by Mary Agnes Ryan, and

Charles Ryan, Jr., a minor, and Mary Ryan, a minor, by

their guardian ad litem, Mary Agnes Ryan, plaintiffs,

against C. J. Smith, as receiver of the Oregon Improve-

ment Company, a corporation, defendant. It is brought
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to recover damages for the death and loss of the husband

and father.

It is charged in the complaint that this death resulted

from the negligence of the corporation. It is alleged

that: The duties which said Charles Ryan was engaged

in performing on the said date, namely, the 13th day of

March, 1896, were more particularly the duties of dumper

and he was required, in the performance of those duties,

to stand upon a platform on said vessel "Empire," and

when a large tub or bucket containing coal w^as hoisted

to take hold of the tail or rope attached to said tub and

dump it. That said defendant negligently failed to fur-

nish said tub with a tail of sufficient strength for the pur-

pose for which it was used, so that when said Charles

Ryan took hold of the same on said day, in the usual and

ordinary manner, the said tail broke and gave way, and

by reason thereof the said Charles Ryan was caused to

fall, and w^as precipitated down an open hatchway on

said vessel a distance of forty-five feet, or thereabouts,

and received injuries from which he died on the same

day.

The answer in the case denies that the corporation was

guilty of any negligence with respect to this appliance

as operated by the employees of the corporation at this

time. Testimony has been introduced tending to show

that on the 13th day of March, Ryan was engaged as a

dumper upon the platform that had been erected over

the hatchway of the steamer "Empire." He had been
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employed by this company for two years in the capacity

of dumper, but for the two weeks preceding the day on

which he was injured he had not been at work as a dump-

er. He had been engaged as a hatch-tender during a

portion of the time immediately preceding the accident,

but had not been engaged as a dumper for the two weeks

preceding. On the morning of March 13, 1896, as the

testimony tends to show, he w\as on this platform, and

with another was engaged in receiving these tubs as they

came up to the platform from the hold below, taking

hold of the tub by this tail for the purpose of steadying

it to a position where it could be dumped. The testimony

tends to show there had been about two hundred of these

buckets brought up during the three hours they had been

at work, when Eyan took hold of the tail of the bucket or

tub, and in his effort to steady it the tail gave way. The

testimony of the witnesses Paulsen and Hichens is, that

the rope uuspliced, and gave way, and Eyan fell through

the hatchway a distance of some thirty or forty feet and

was killed.

That is the case that is made out by the plaintiff, and

they claim on the facts of their case that they are entitled

to recover.

What are the principles of law involved in such

a case which you will apply to the testimony that has

been introduced here?

It is the duty of the master to use ordinary care to fur-

nish machinery and appliances reasonably safe and suit-
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able for use of the servant, such as with reasonable care

on the part of the servant can be used without danger,

except such as is incident to the business in which such

instrumentalities are employed. This duty is not abso-

lute, but relative. It is measured by the nature and

character of the employment, the location of the premises

and their surroundings. There are employments that of

themselves are necessarily dangerous, in connection with

which no position can be made secure. In such case

the law requires of the master that he shall use ordinary

care that the dangers of the employment are not neces-

sarily enlarged; that he shall take proper care to furnisli

such safeguards as are customarily employed in the per-

formance of like hazardous service, so that the servant,

exercising proper care, may render his service without

exposure to dangers that are not within the obvious scope

of the emplovment as usuallv carried on.X ft.' ft.

While it is the duty of the master to provide such ap-

pliances as are suitable and reasonably safe, that duty is

one of ordinaiy care. The master is not required to

supply the best or the safest or the newest appliances,

but such as can, with reasonable care, be used without

danger except such as is reasonably incident to the busi-

ness. The master is not an insurer of the safety of the

servant. He is bound, as is the servant, to exercise ordi-

nary care; and with respect to safeguards when danger-

ous machinery is employed, the test of negligence is the
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ordinary' and prudent usage of the business—what safe-

guards are commonl}^ adopted by those in like business.

While ordinarily it is the duty of the master to keep

in repair the appliances with which the servant must

work, still it is not the master's duty to repair defects

arising in the daily use of the appliances for which proper

and suitable materials are supplied by him, and which

may be easily remedied by the servant without the help

of skilled mechanics for their repair; if, therefore, you

find in this case that the defendant kept on hand and

furnished proper ropes for the making of tails for the

tubs used by it, and which could be had by its employees

upon application therefor, and if you find that the defect-

i^e condition of the tail used by llyan at the time of the

accident Avas discoverable bv him by the use of ordinan^

powers of observation and common prudence, I charge

you that it was the duty of said Ryan to have applied for

and obtained from the defendant a proper rope for the

making of a new tail, or to have repaired the tail upon

the tub himself, and that his failure and negligence to do

so was contributory negligence on his part, by reason

of which the plaintilfs in this action cannot recover.

It is the duty of the servant to use ordinary care to

ascertain the danger attending the service in which he

engages, and to protect himself against known dangers

and such as can by ordinary care be ascertained. This

duty is as imperative upon him as is the duty laid upon

the master.
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The servant of mature age and of experience is cliarged

by the law with knowledge of obvious dangers, and of

those things that arewithin common observation and are

according to natural law.

I instruct you that it is the duty of an employee to

see that machinery^ and appliances used by him are in

ordinary repair, so far as can be done by the exercise of

such care and prudence as should be exercised by an or-

dinarily careful and prudent man engaged in such busi-

ness, and if you believe that Charles Ryan, the husband

and father of the plaintiffs in this case, knew, or by the

exercise of ordinary prudence and care should have

known, the alleged defect in the tail of the tub used by

him at the time of the accident and the danger arising

from the defect, and continued his work without object-

ion, then he assumed the risk and the plaintiffs cannot re-

cover in this action. The servant on his part assumes

the natural and ordinary risks attendant on his employ-

ment.

These instructions require some further comment with

respect to a feature of the case that has been suggested

by counsel, namely, that there are certain duties with

respect to machiner-y and appliances that are imposed

upon the master. In the law they are called positive

duties, that is to say, there are certain duties in secur-

ing the safety of the employee that the master must posi-

tively perform with respect to the servant. There are

certain appliances which he must see are in order, or take
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precautions therefor, and he cannot absolve himself from

this duty by giving the matter into the hands of a ser-

vant. If the servant fails to perform the duty which

positively belongs to the master, still the master is liable.

The application of that principle of the law is illustra-

ted in this way: Suppose it is the duty of the master to

furnish a proper donkey engine to the servants who are

engaged in unloading a vessel, one that is ordinarily safe

and properly adjusted, and he furnishes an engine that is

not in proper condition, one that is not safe, and the en-

gine explodes, or is subjected to some accident by reason

of apparent defect which injures one of the servants em-

ployed in the operation of the business. It is the posi-

tive duty of the master to supply the servants with a

proper engine and machinery that is safe, and if he fails

in that respect, the mere fact that the machinery was

operated by an engineer would mot make any difference.

The master would still be responisible for his failure to

furnish the proper sort of safe machinery. That is the

rule that you are to apply in this case with respect to this

matter, in the view that the master was required to fur-

nish proper and safe appliances.

But, on the other hand, you will consider whether or

not the duty of keeping this particular tail appliance

in repair belonged to Mr. Ryan; whether it was the duty

of Mr. Ryan to see that the tail was in order. While it

may have been the duty of the master to furnish a safe

appliance, still, if it was to be performed by Ryan, then
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Ms negligence in the matter would of course not make

the principal or master liable. I think I have made my-

self understood. If Mr. Ejan was to take care of these

tails and see that they were in a safe condition, and when

they became unsafe, he was to substitute new ones, and

that that was his duty, then of course the master would

not be responsible for this failure on his part whereby he

was injured.

There is somie testimony to the effect that the duty

of keeping these tails in repair was upon Mr. Ryan. Mr.

Hichens, who testified this morning, was asked the ques-

tion, Are you familiar with the custom of that business

—

the business of hoisting tubs—in regard to the duties of

dumpers. He answered ^'Yes, sir.'' Then further:

Q. State what is the custom of the men in regard to

mending, repairing, or attending to the tails on the tubs.

A. It is the custom of the dumper always to look out

for the tails of the tubs. It always has been as long as

I have been there.

The same testimony was delivered yesterday. The

witness Paulsen is asked: ^^Now, in the course of this

business, whose duty is it to fix those tails?" The an-

swer to that was: "The dumper, always as long as I have

—when he was interrupted, after which he continued, "I

know who ordinarily used to do if Then, further:

Q. Who, ordinarily, attaches the tail to the tub?

A. Yes, sir.

Q. Who does?
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A. The dumper always did it; as long as I have been

working for the company.

Q. The dumper always does? A. Yes, sir.

Now, then, the dumpers were the servants working

together in the handling of the tubs, so the testimony

tends to show, and who knew of each other's work and

labor, and had an opportunity to observe each other's

conduct. They were fellow-servants in that respect.

They would be fellow-servants in bringing the tub to its

place on the platform where it was discharged, and in

emptying it. They would be fellow-servants in that re-

spect. But if one of these servants—Mr. Ryan, for in-

stance—had the exclusive duty of keeping these tails in

repair, a duty that belonged particularly to the master,

and he should fail in that respect, his failure could not

be that of a fellow-servant with respect to others. But

you will observe in respect to this matter that to bring the

principals into play in this case, you must find that some

other servant handled this tail and kept it in repair and

by reason of that fellow-servant's conduct, the tail be-

came unfit for its use, or its attachment became imper-

fect. If that was the work of some other servant, not

Mr. Ryan, and that person was acting as the agent of the

master in putting the tail in that position, and in keeping

it in repair, then of course the master would be responsi-

ble for his failure in that respect, and the plaintiffs would

be entitled to recover in this case. But you will observe

that the keeping of this tail in repair was a matter that
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continued from time to time, and it was a matter that

might be required to be performed on one day and an-

other day, and on another tail. So that this keeping

of the tail in repair, if you believe it was a con-

tinuous duty required to be performed by these servants

engaged in this business from day to day, and was a mat-

ter in which they became fellow-servants, then the mas-

ter was not responsible for their failure as fellow-ser-

vants to keep it in repair. It is only in the view that

some fellow-servant is charged with that specific duty

to the exclusion of the other, and in that respect repre-

sented the master, that the master would be held respon-

sible for the conduct of the servant.

I instruct you that an employer is not bound to indem-

nify his employee for losses suffered hj the latter in con-

sequence of the ordinary risks of the business in which he

is employed, nor in consequence of the negligence of an-

other person employed by the same employer in the same

general business, unless he has neglected to use ordinary

care in the selection of a culpable employee. If, there-

fore, you find in this action that the defective condition

of the tail of the tub used by Ryan at the time of the ac-

cident was due to the carelessness or negligence of one

of the fellow-servants or co-employees of the said Ryan,

employed by the defendant in the same general business

as the said Ryan, in failing or neglecting to keep the

said tail in proper condition of repair, then I instruct

you that the negligence of said fellow-servant or co-em-
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ployee of said Ryan in that regard was not negligence

upon tbe part of the defendant, and that the plaintiffs

cannot recover in this action.

With respect to the other feature of the case, that is

to say, the question whether or not this defect was ob-

vious to Ryan.

Of course while he was employed in handling this tail,

if this defect was obvious to him, if he could see it was

defective and that therefore it was dangerous, then of

course he assumed the responsibility and risk of the ac-

cident. But as urged by counsel, the defect must not

only be obvious, but the danger of the defect must also

be obvious to the servant in the handling of the tail. In

other words, he must realize not only that that tail was

defective, but that in handling it the work was danger-

ous. If it was obvious to Ryan that the tail was defect-

ive by reason of its appearance, or otherwise, and if it

was obviously dangerous by reason of that defect, he

assumed the risk when he continued in that employment.

That is the natural, commonsense way of considering the

position of persons employed about machinery or appli-

ances. If they continue in the work, knowing the dan-

gers to which they are exposed, knowing that the thing

is defective and that there is danger—if they continue

in that employment, the law determines that they assume

the risk.
,

, ,

Mr. CAMPBELL.—The contrary is also true, is it not?

I ask your Honor to charge that the contrary is law:
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Unless the jury believe from the evidence that he did

see it or know it, he is not responsible for that.

The COURT.—Yes, gentlemen of the jury, that is cor-

rect. If he did not see it, or notice that it was in a dan-

gerous position, or that it was defective and by reason of

its defect was in a dangerous position, he is not responsi-

ble; he did not assume the risk. That is the position.

He did not assume the risk unless he knew of the danger.

Mr. SMITH.—Will your Honor allow me one suggest-

ion. I think that that instruction ought to be qualified,

that if in the opinion of the jury the imperfection was

so obvious that he ought to have seen it, it should be con-

sidered.

The COURT.—I thought I had reached that point; I

think I have given it. If it was so obvious as to be seen,

the master would not be responsible.

Here is a form of verdict which I will hand to you, gen-

tlemen of the jury, if you find for the plaintiffs, you will

find as indicated, assessing the damages at whatever sum

you may determine the plaintiffs in this case have suffer-

ed by reason of the death of Mr. Ryan, if you find for the

defendant you will say, "We, the jury, find for the defend-

ant.'^

The jury^ having retired to deliberate upon their ver-

dict, subsequently and upon the same day returned into

cour-t, w^hereupon the following proceedings were had:

The CLERK.—Gentlemen of the jury, have you agreed

upon a verdict?



vs. C' J. Smithy as Receiver, Etc. 51

The FOREMAN.—We have not. It is the unanim-

ous opinion of the jury, your Honor, that it will be impos-

sible for us to agree.

The COURT.—How do you stand? That is, how are

you divided in numbers?

The FOREMAN.—We have varied from seven to five

to nine to three. At present we stand seven to five.

The COURT.—Is the matter in controversy a question

of fact, or a question of law?

The FOREMAN.—It is a question of law.

The COURT.—^^Then it is for the Court to advise you

upon it.

The FOREMAN.—^I might say that the question that:

the jury seemed to be most in doubt about are the ques-

tion of neglect, the question of fellow-servants, and the

responsibility of the company.

The COURT.—Very well. I will explain that to you

again if you desire.

With respect to a fellow-servant, where persons are

employed by a master, and where one person is so asso-

ciated with another that that person can observe the

conduct of the other and know what the other is doing

—

where they are so related in their business those servants

are called in law fellow-servants, and the persom who
works with another or others assumes the risk of work-

ing with such others, because they can observe them and
their conduct, and the master is not responsible, because

one servant knows as well about the conduct of the other

servants as the master himself if not better.
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In this case, the question relates to this tail attach-

ed to this tub. The persons having to do with that tub

were those servants or employees who handled it here at

the wharf or vessel. The testimony tends to show that it

was the duty of those who were engaged in dumping

those tubs to see to it that the tails were kept in order.

If that is true those people who were charged with that

duty were fellow-servants, and the master was not re-

sponsible for the conduct of such persons, because one

person could observe the conduct of another and know

how the other acted, and know whether he attended to

his duty or not. So I say that such persons would be con-

sidered as fellow-servants in such an employment.

I have said something to you about the duty of the

master. It is sometimes the duty of the master to pro-

vide certain machinery and certain appliances and be re-

sponsible with respect to those things. It is the duty

of the master to see that they are in order, and it is a

positive duty which cannot be performed by a servant in

such a way as to absolve the master from responsibility.

But you must observe in such caseit is where one servant

is injured by the failure of the master to provide some

appliance or some machinery, but the master may have

devolved upon a servant to provide those appliances.

You can very well understand that. The master might

say he would have a servant look after the machinery or

provide ropes, and see that they were in order. That

duty may be performed by the master through his ser-

vant, and if that servant fails to keep them in order and
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is injured therebj^ the representatives of such a servant

cannot claim damages for his neglect to keep those things

in order, although it is a matter which devolves upon the

master primarily. In this case, if the master had made

provision, or if there was a custom that these dumpers

should keep these tails in order, then it might be said in

one sense that that was the duty of the master. Never-

theless, if it v/as devolved, as it might very properly be

devolved, upon the servant, and if he then failed to keep

the appliance in order and suffered therefrom, he would

have no recourse against the master, it would be his

own fault.

In this case there was some testimony that it was

Ryan's duty to keep these tails in order. If you believe

the testimony that it was his duty to keep them in order,

and that they hung up there in the engine-room where

they could easily be obtained, then neither he nor his

representatives could recover for any damages arising

therefrom.

A master may devolve a duty upon more than one ser-

vant, as, for instance upon two or three dumpers. Then

those men w^orking together in that way and performing

that duty are fellow-servants; they become fellow-ser-

vants even in such duty; that is to say, in keeping the

apparatus in repair, and if there is a failure on the part

of one of these servants to keep the appliance in order,

then the master is not responsible for it. It is a duty in

which the fellow-servant has assumed the responsibility

of his fellow-servant's conduct.
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Those are the instructions which I give you with re-

spect to that.

Mr. FAIRALL.—If the Court please, I would like to

have the jury instructed upon this point: that it is the

duty of the master not only to furnish safe appliances,

but that that duty is a continuing one; that it is his

dut}^ to see that at all times those appliances are kept

in reasonably safe condition, and that he is bound to

make a proper inspection of the appliances,and that if

he fails to make that inspection, he is guilty of neglect;

and, that where a defect would be apparent upon a rea-

sonable inspection, and it is allowed to continue, it is

presumed that no inspection is made, and the master is

liable.

The COURT.—I have already instructed you, gentle-

men, that the duty of the master with respect to certain

matters, will be a continuingduty; but I have also in-

structed you that he may devolve that continuing duty

upon a servant to perform, and that if that servant or

any of his fellow-servants in working together fails in

the performance of that duty, then the master is not re-

sponsible. The point is this: that the servant has in

such case assumed the responsibility of working with his

fellow-servants.

Be it further remembered that the plaintiff excepted

to that portion of the Court's charge to the jury which

reads as follows:

"While it is ordinarily the duty of the master to keep

in repair the appliances with which the servant must
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work, still it is not the master's duty to repair defects

arising in the daily use of the appliance, for which proper

and suitable materials are supplied by him, and which

may be easily remedied by the servant without the help

of skilled mechanics for their repair; if, therefore, you

find in this case that the defendant kept on hand and fur-

nished proper ropes for the making of tails for the tubs

used by it, and which could be had by its employees upon

application therefor, and if you find that the defective

condition of the tail used by Ryan at the time of the ac-

cident was discoverable by him by the use of ordinary

ixiwers of observation and common prudence, I charge

you that it was the duty of said Eyan to have applied for

and obtained from the defendant a proper rope for the

making of a new tail, or to have repaired the tail upon the

tub himself, and that his failure and negligence to do so

\^'as contributory negligence on his part, by reason of

Avhlch the plaintiffs in this action cannot recover."

The plaintiff also excepted to the following portion of

the cliarge of the Court:

^'The application of that principle of law is illustrated

in that way: Suppose it is the duty of the master to fur-

nisli a proper donkey engine to the servants who are en-

gaged in unloading a vessel,one that is ordinarily safe and

properly adjusted, and he furnishes an engine that is not

in proper condition, one that is not safe, and the engine

explodes, or is subjected to some accident by reason of ap-

parent defect which injures one of the servants employed

in tlie operation of the business. It is the positive duty
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of the master to supply the servants with a proper engine

and machinery that is safe, and if he fails in that respect,

the mere fact that the machinery was operated by an en-

gineer would not make any difference. The master will

still be responsible for his failure to furnish the proper

sort of safe machiner-y. That is the rule that jou are to

a}^ply in tliis case with respect to this matter, in the view

that the master was required to furnish proper and safe

appliances."

The plaintiff also excepted to the following portion of

the charge of the Court to the jury:

^•But on the other hand, you will consider whether or

not the duty of keeping this particular tail appliance in

repair belonged to Mr. Ryan; whether it was the duty of

Mr Ilyan to see that the tail was in order. While it may

have been the duty of the master to furnish a safe appli-

ance, still if it w^as to be performed by Ryan, then his

negligence in the matter would of course not make the

])rincipal, or master, liable. I think I have made mj^self

understood. If Mr. Ryan was to take care of these tails

and see that they w'ere in a safe condition, and when they

became unsafe he was to substitute new ones, and that

that was his duty, then of course the master would not be

responsible for this failure on his part whereby he was in-

jured."

The plaintiff also excepted to the following portion of

the charge of the Court to the jury:

"Now, then, the dumpers were the servants working

togeth^'" '*! the handling of the tubs, so the testimony
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teiids to show, and who knew of each other's work and

labor, and had an opportunity to observe each other's

conduct. They were fellow-servants in that respect.

Tliey would be fellow-servants in bringing the tub to its

place on the platform where it was to be discharged, and

in emptying it. They would be fellow-servants in that

respect. But if one of these servants—Mr. Ryan, for in-

stance—had the exclusive duty of keeping these tails in

repair, a duty that belonged particularly to the master,,

and he should fail in that respect, his failure could not be

that of a fellow-servant with respect to others. But you

will observe in respect to this matter that to bring the

])rincipals into play in this case, you must find that som(*

other servant handled this tail and kept it in repair, and

b}' reason of that fellow-servant's conduct, the tail be-

came unfit for its use, or its attachment became imper

feet. If that was the w^ork of some other servant, not

?Jr. Tlyan, and that person w^as acting as the agent of the

master in putting the tail in that position, and in keep-

ing it in repair, then of course the master would be respon-

sible for his failure in that respect, and the plaintiffs

would be entitled to recover in this case. But you will ob-

s<?rve that the keeping of this tail in repair was a matter

that continued from time to time, and it was a matter

that might be required to be performed on one day and

another day, and on another tail. So that this keeping

of the tail in repair, if you believe it was a continuous

dut}^ required to be performed by these servants engaged

in this business from day to day, and was a matter in
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which they became fellow-servants then the master was

not responsible for their failure as fellow-servants to

keep it in repair. It is only in the view that some fellow-

servant is charged with that specific duty to the exclusion

of the other, and in that respect represented the master,

that the master would be held responsible for the con-

duct of the servant/'

The plaintiff also excepted to the following portion of

the charge of the Court:

'^Jf, therefore, yow find in this action that the defective

condition of the tail of the tub used by Kyan at the time

of the accident was due to the carelessness or negligence

of one of the fellow-servants or co-employees of the said

Kyan, employed by the defendant in the same general

business as the said Ryan, in failing or neglecting to keep

the said tail in a proper condition of repair,then I instruct

you that the negligence of said fellow-servant or co-em

ploj^ee of the said Eyan in that regard was not negligence

upon the part of the defendant, and that the plaintiffs

cannot recover in this action."

Plaintiff' also excepted to that portion of the charge of

the Court to the jury which reads as follows:

"In this case, the question relates to this tail attached

to this tub. The persons having to do with that tub were

those servants or employees who handled it here at the

wharf or vessel. The testimony tends to show that it was

the duty of thosewho w^ere engaged in dumping those tubs

to see to it that the tailswere kept in order. If that is true

those people who were charged with that duty were fel-
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low-servants, and the master was not responsible for the

conduct of such persons, because one person could ob-

serve the conduct of another and know how the other act-

ed, and know whether he attended to his duty or not. So

1 say that such persons would be considered as fellow-ser-

vants in such an employment.''

Plaintiff also excepted to that portion of the charge

of the Court to the jury which reads as follows:

^^I have said something to you about the duty of the

master. It is sometimes the duty of the master to provide

certain machinery and certain appliances and be respon-

sible with respect to those things. It is the duty of the

master to see that they are in order, and it is a positive

duty which cannot be performed by a servant in such a

way as to absolve the master from responsibility. But

you must observe in such case it is where one servant is

injured by the failure of the master to provide some ap-

pliance or some machinery, but the master may have de-

volved upon a servant to provide those appliances. You

can very well understand that. The master might say he

would have a servant look after the machinery or provide

rox)es and see that they were in order. That duty may be

performed by the master through his servant, and if that

servant fails to keep them in order and is injured thereby,

the representatives of such a servant cannot claim dam-

ages for his neglect to keep those things in order, al-

though it is a matter which devolves upon the master pri-

marily. In this case, if the master had made provision,

or if there was a custom that these dumpers should keep
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these tails in order, then it might be said in one sense

tliat that was the duty of the master. Nevertheless, if it

was devolved, as it might very properly be devolved, up-

on the servant, and if he then failed to keep the appli-

ance in order and suffered therefrom, he would have no

recourse against the master. It would be his own fault."

Plaintiff also excepted to that portion of the charge of

the court to the jury which reads as follows:

"In this case there was some te'stimbny that it was

Kj^an's duty to keep these tails in order. If you believe

the tesitimony that it was his duty to keep them in order,

and that they hung up there in the engine-rooin where

they could eaisily be obtained, then neither he nor his

representatives could recover for any damages arising

therefrom."

Pliaintiff also excepted to that portion of the charge of

the Court to the jury which reads as follows:

•^A master may devolve a duty upon more than one ser-

vant as, for instance, upon two or three dumpers. Then

those men working together in th'at way and perfoTming

that duty aie fellow servants; they became fellow-ser-

vants e^en in such duty, that is to say, in keeping the ap-

paratus in repair, and if there is a failure on the part of

one of these servan>ts to keep the a]>pliance in order, then

the master is not responsible for it. It is a duty in w^hich

tine fellow servant has assumed the responsiblity of his

fello'w-seT'\iant'is comduct.

"

T'he plaintiff also excepted to the refusal of the Court to

charge the jury as follows:
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"Tlhart: it is the duty of the m'astieT not omly to furnish

safe appliances, but that that duty is la eontinuinig one;

tluu it is his duty to see that at all times those appliances

are kept in reasonably safe condition, and that he is bound

to make a pnoper inspection of the applianiceis, and that if

hie fails to make that inspection, he is guilty of neglect;

and, that where a defect would be apparent upon a rea-

somahle inspection, and it is allowed to eomtinue, it is pre-

sujued that no inspection is made, and the master is lia-

ble.*'

The plaintiff also excepted to that poirtioin of the charge

of the Court to the jury wihich reads as follows:

''I have already instructed you, gentleanein, that the

duty of the master with respect to certain matters will

be a continuing duty; but I have also inistructed you that

he may devolve that continuing duty upon a servant to

perform, and that if that servant or any of his fellow ser-

vants in working together, fails in the performiance of

tilnat duty, then the master is not responsible. Tlhie point

is this : that the servant has in such case assiuni'ed the re-

sponsibility of working with his fellow-servants."

In commemoration of all of which, this 4th day of

March, 1897, and within the time allowed bj law and the

order of this Court, the plaintiffs present this their bill of

exceptions, and pray that the same may be settle'd aind al-

lowed ais correct, and signed by the eTudge of this Court,

REDDY, CAMPBELL & METISOlN,

Attorneys for Plaintiffs.
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It is hereby stipulated thiat the foregmug bill of excep-

tions is conrect, and that the same was served 'and pre-

sented within due time, and that it may be settled land

allowed.

SIDNEY V. SiMITiH,

Atty. for Defendanft.

The foregoing bill of exceptions is correct, aind as such

is settled and allowed.

Dat;ed March 30, 1897

WM. M. MORROW,
Ju'dge.

[Eindorsed]: Filed Mareh 30, 1897. W. J. Ooistigan,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the United ^States Circuit Court, Ninth Circuit, North-

ern District of California.

AT LAW.

MAKl^ AGNEiS RYAN, and OHARLE'S '

RYAN, Jr., a Minor, and MARY
'RYAN, a Minor, by their Guardian

ad litem, MARY AGNES RYAN,

Plaintiffs,

vs.

C. T. ^MITH, ais Receiver of the Oreigon

Improvement Oompany (a Oonpora-

tion),

Defendant.

> No. 12199.

Petition for Writ of Error.

The plaintiffs in the above-entitled aiction, fieeling them-

selves aggrie\'ed by the judgment madetand entered there-

in by said Court on the 8th day of July, 1897, lagainst

X^laintiffs and in favotr of defendant, co^me now by tlheir

attorneys, P. Reddy, J. C. Campbell, and W. H. Metson,

and petition this Court for an order allowing these plain-

tiffs a writ of error from t'he judgmient herein to the Hon-

orable United States Circuit Court ol Appeals, for the

Ninth Circuit, sitting at the city of San Franeisico, State
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of California, a.nd laceording to the laws of the Unite'd

States in that behalf made and provided, and also that

an order be made fixing the security which plaintiffs shall

furnish upon said wiit of error.

And petitioners will ever pray ,etc.

P. REDDY,

J. C. OAMPGBELL,

W. H. METSON,

Attorneys for Plaintiffs-Petitioners.

[Endorsed] : Filed July 7th, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Gourt of the United States, Northern Dis-

trict of California.

MARY AONES RYAN et al..

Plaintiffs,

vs.

}

O. J. SMITH, Receiver, etc.,

Defendant. /

Assignment of Errors.

The plaintiff in this actio'n in coinnectio'n with, and in

support of its petition fora writ of error, m'akies tihe fol-

lowing asisignment of errors which it avers occurred upon

the trial of the cause, to-wit:
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I.
'

.

T\he 0<:)urt erred in overruling the objection to the ques-

tion asked the witness Paulsen:

^'Q. Now, in the course of this business whose duty

is it to fix ihosie tails?"

11.

The Court erred in overruling the objection to the ques-

tion asked the witness Paulsen:

"Q. Do you know who, in the course of that business,

usually attaches or puts the tails ou the tuibs?''

III.

The Court erred in overruling the objection to the ques-

tion asked the witness Paulsen:

"Q. The question is; do you know whose duty it is or-

dinarily?"

IV.

The CouTt erred in denying the motlion of plaintiff to

strike out the answ^er made by the witnelsis. Paulsen to the

question:

"Q. Who does?"

V.

The Court erred in overruling the objection to the ques-

tion asked the witness Paulsen:
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"Q. Do you know whether or not Kyan was in the

habit of attending to the tails on the tuibs om which he

worked?^'

VI.

The Court erred in overruling the objectio'n to the ques-

tion asked the witness Hichens:

^^Cj. State what is the custom of the men in regard to

mending, repairing, or attending to the tails on the tubis.'^

VIL

The Court erred in overruling the objeDCion to the ques-

tion tasked the witness Hichenis:

"Q. Did you ever see him repairing or arranginig the

tails of his tubs?"

,' VIIL

The CouTt erred in denying plaintiff's motion to strike

out the answer made by the witness Hichenis to the ques-

tion :

"Q. Do you know how the rope was spliced?"

^ IX.

The Court erred in overruling the objection of plaintiff

to the question asked the witness Hichenis:

"Q. Was the splice nuade in a braid, or in a twist of the

rope?'^
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X.

The Court erred in overruling the objection of the plain-

tiff to the question asked the witness Hichens:

^'Was, or was not, that an obvious defect?"

XI.

The Court erred in denying the motion of defendant to

strike out the answer of the witness Hichens to the ques-

tion:

"Q. I want you to tell the jury, now, how you know

thai that was spliced properly in the first place?

XII.

The Court erred in charging the jury as follows:

^'While it is ordinarily the duty of the master to keep

in repair the appliances with which the servant must

work, still it is not the master's duty to repair defects

arising in the daily use of the appliance, for which proper

and suitable materials are supplied by him, and which

may be easily remedied by the servant without the help

of skilled mechanics for their repair; if, therefore, you

find in this case that the defendant kept on hand and

furnished proper ropes for the making of tails for the

tubs used by it, and which could be had hj its employees

upon application therefor, and if you find the defective
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condition of the tail used by Ryan at the time of the acci-

dent was discoverable by him by use of ordinary powers

of observation and common prudence, I charge you that

it was the duty of said llyan to have applied for and ob-

tained from the defendant a proper rope for the making

of a new tail, or to have repaired the tail upon the tub

himself, and that his failure and negligence to do so was

contributory negligence on his part, by reason of which

the plaintiffs in this action cannot recover."

XIII.

The Court erred in charging the jury as follows:

"The application of the principle of the law is illus-

trated in this way: Suppose it is the duty of the master

to furnish a proper donkey engine to the servants who

are engaged in unloading a vessel, one that is ordinarily

safe and properly adjusted, and he furnishes an engine

that is not in proper condition, or that is not safe, and the

engine explodes, or is subjected to some accident by rea-

son of apparent defect w^hich injures one of the servants

employed in the operation of the business. It is the posi-

tive duty of the master to supply the servants with a prop-

er engine and machinery that is safe, and if he fails in

that respect, the mere fact that the machinery was oper-

ated by an engineer would not make any difference. The

master would still be responsible for his failure to furnish

the proper sort of safe machinery. That is the rule that

you are to apply in this case with respect to thi's matter,
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iu the view that the master was required to furnish prop-

er and safe appliances.''

XIV. "]^'":

The Court erred in charging the jury as follows:

^'But, on the other hand, you will consider whether or

110 r the duty of keeping this particular tail appliance in

re})air belonged to Mr. Ryan; Avhether it was the duty of

Mr. Ryan to see that the tail was in order. While it may

liave been tlie duty of the master to furnish a safe appli-

ance, still, if it was to be performed by Mr. Ryan, then his

negligence in the matter would of course not make the

principal or master liable. I think I have made myself

understood. If Mr. Ryan was to take care of these tails

and see that they were in safe condition, and, when they

became unsafe, he was to substitute new ones, and that

was his duty, then of course the master would not be re-

sponsible for the failure on his part whereby he was in-

jured."

XV.

The Court erred in charging the jury as follows:

"Now, then, the dumpers were the servants working

together in the handling of the tubs, so the testimony

tends to show, and who knew of each other's work and

labor, and had an opportunity to observe each other's

conduct. They were fellow-servants in that respect.

They would be fellow-servants in bringing the tub to its

plac^ on the platform where it was to be discharged, and
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in emptying it. They would be fellow-servants in that

respect. But if one of these servants—Mr. Ryan, for in-

stance—had the exclusive duty of keeping these tails in

repair, a duty that belonged particularly to the master,

and he should fail in that respect, his failure could not

be that of a fellow-servant with respect to others. But

you will observe in respect to this matter that to bring

the principals into play in this case, you must find that

some other servant handled this tail and kept it in repair,

and by reason of that fellow-servant's conduct, the tail

become unfit for its use, or its attachment became imper-

fect. If that was the work of some other servant, not Mr.

Byan, and that person was acting as the agent of the mas-

ter in putting the tail in that position, and in keeping it

in repair, then of course the master would be responsible

for its failure in that respect, and the plaintiffs would be

entitled to recover in this case. But you will observe

that the keeping of this tail in repair was a matter that

continued from time to time, and it w^as a matter that

might be required to be performed on one day and another

day. and on another tail. So that this keeping of the tail

in repair, if you believe it was a continuous duty required

to be performed by these servants engaged in this busi-

nes^s from day to day, and was a matter in which they be-

came fellow-servants, then the master was not responsi-

ble for their failure as fellow-servants to keep it in repair.

It is only in the view that some fellow-servant is charged

with that specific duty to the exclusion of the other, and

in that respect represented the master, that the master

would be held responsible for the conduct of the servant."
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' ' XVI. '^ ' '

The Court erred in charging the jury as follows:

^'If, therefore, you find in this action that the defective

condition of the tail of the tub used by Ryan at the time

of the accident was due to the carelessness or negligence

of one of the fellow-servants or co-employees of the said

K,)an, employed by the defendant in the same general

business as the said Kyan, in failing or neglecting to

keep tlie said tail in proper condition or repair, then I

instruct you that the negligence of the said fellow-servant

or co-employee of the said Ryan in that regard was not

negligence upon the part of the defendant, and that the

plaintiff cannot recover in this action."

XVII.

The Court erred in charging the jury as follows:

^'In this case, the question relates to the tail attached

to this tub. The persons having to do with that tub were

those servants or employees Avho handled it here at the

wharf or vessel. The testimony tends to show that it

was the duty of those who were engaged in dumping

those tubs to see to it that the tails were kept in order.

If that is true, those people who are charged with the duty

were fellow-servants, and the master was not responsible

for the conduct of such persons, because one person could

observe the conduct of another and know how the other

acted, and know whether he attended to his duty or not.
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So I say that such persons would be considered as fellow-

servants in such an employment."

XVIII.

The Court erred in charging the jury as follows:

"I have said something to you about the duty of the

master. It is sometimes the duty of the master to provide

certain machinery and appliances, and be responsible

^rith respect to those things. It is the duty of the master

to see that they are in order, and it is a positive duty

which cannot be performed by a servant in such a way as

to absolve the master from responsibility. But you must

observe in such case it is where one servant is injured by

the failure of the master to provide some appliance or

some machinery, but the master may have devolved upon

a servant to provide those appliances. You can very well

understand that. The master might say he would have a

servant look after the machinery or provide ropes and see

that they were in order. That duty may be performed

by the master through his servant, and if that servant

fails to keep them in order and is injured thereby, the

representatives of such a servant cannot claim damages

for his neglect to keep those things in order, although it

is a matter which devolves upon the master primarily. In

this case, if the master had made provision, or if there was

a custom that these dumpers should keep these tails in

order, then it might be said in one sense that that was the

duty of the master. Nevertheless, if it was devolved, as
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it might very properly be devolved, upon the servant, and

if he then failed to keep the appliance in order and suf-

fered therefrom, he would have no recourse against the

master. It would be his own fault.'^

XIX.

The Court erred in charging the jury as follows:

^'In this case there was some testimony that it was

iJyan's duty to keep these tails in order. If you believe

the testimony that it was his duty to keep them in order,

and tliat they hung up there in the engine-room where

they could easily be obtained, then neither he nor his

representatives could recovee for any damage arising

therefrom."

XX.

The Court erred in charging the jury as follows:

"A master may devolve a duty upon more than one

servant, as, for instance, upon two or three dumpers.

Then those men working together in that way and per-

forming that duty are fellow-servants; they become fel-

low-servants even in such duty, that is to say, in keeping

the apparatus in repair and if there is a failure on the part

ofone of these servants to keep the appliance in order,

ther the master is not responsible for it. It is the duty

in which the fellow-servant has assumed the responsibil-

itv of his fellow-servant's conduct.''
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XXI.

The Court erred in refusing to charge the jury as fol-

lows :

*'That it is the duty of the master not only to furnish

safe appliances, but that that duty is a continuing one;

tbat it is his duty to see that at all times those appliances

are kept in reasonably safe condition and that he is bound

to make a proper inspection of those appliances and that

if he fails to make that inspection he is guilty of neglect;

and that where a defect would be apparent upon a reason-

able inspection, and it is allowed to continue, it is pre-

sumed that no inspection is made, and the master is

liable/'

XXII.

The Court erred in charging the jury as follows:

"I have already instructed you, gentlemen, that the

duty of the master with respect to certain matters will be

a c('ntinuing duty; but I have also instructed you that he

may devolve that continuing duty upon a servant to per-

form, and that if the servant, or any of his fellow-servants

in working together, fails in the performance of that duty,

then the master is not responsible. The point is this:

that the servant has in such case assumed the responsi-

bility of working with his fellow-servants.''

And the plaintiff's, Mary Agnes Eyan et al., pray that

said iudgment be reversed, annulled, and altogether for
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naught held, and that it may be restored to all things

which it has lost by occasion of said judgment.

P. REDDY,

J. C. CAMPBELL,

W. H. METSON,

Attorneys for Plaintiffs.

[Endorsed] : Filed July 7, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the United States Circuit Court, Ninth Circuity North-

ern District of CaHfornia.

MAIIY AGNES RYAN, and CHARLES
RYAN, Jr., a Minor, and MARY
RYAN, a Minor, by their Guardian

ad litem, MARY AGNES RYAN,

Plaintiffs,

vs.

C. J. SMITH, as Receiver of the Oregon

Improvement Companj^ (a Corpora-

tion),

Defendant.

Order for Writ of Error.

This seventh day of July, 1897, came the plaintiffs, by

their attorneys, P. Reddy, J. C. Campbell, and W. H. Met-



76 Mary Agnes Ryan and Charles Ryan Jr., et al.

sou, and filed herein and presented to the Court their

I)etition praying for an allowance of a writ of error in-

tended to be urged by said plaintiffs. On consideration

whereof it is ordered that a writ of error to the United

States Circuit Court of Appeals for the Ninth Circuit from

the judgment hereinbefore, on the 8th day of January,

1897, made and entered herein against plaintiffs and in

favor of defendant, be, and the same is hereby, allowed,

and that a certified transcript of the record be forthwith

transmitted to said United States Circuit Court of Ap-

X»eals for the Ninth Circuit, upon a bond being given and

approved by the undersigned Judge, or in his absence

by the clerk of said court, conditioned in the sum of five

hundred dollars, that the said plaintiffs shall prosecute

their writ to effect, and if they fail to make their plea

good, shall answer all costs.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Order for Writ of Error. Filed July 7th,

1807. Southard Hoffman, Clerk. By W. B. Beaizley,

Deputy Clerk.
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In the United States Circuit Court, Ninth Circuit, North-

ern District of California.

MAKY AGNES RYAN, and CHARLES

RYAN, Jr., a Minor, and MARY
RYAN, a Minor, by their Guardian

ad litem, MARY AGNES RYAN,

Plaintiffs,

vs.

C. J. SMITH, as Receiver of the Oregon

Improvement Company (a Corpora-

tion),

Defendant.

Bond on Writ of Error.

Know All Men By These Presents, That we, Jacob

A. AYilkens, Frank C. Drew, and Chas. H. Maas, all

of the city and county of San Francisco, as sureties for

the plaintiffs, are held and firmly bound unto the above-

named C. J. Smith, Receiver of the Oregon Improvement

Compan^^, a corporation, in the sum of five hundred dol-

lars, lawful money of the United States, to be paid to the

said C J. Smith, receiver, his successors and assigns, for

the payment of which, well and truly to be made, we bind

ourselves, and each of us, our and each of our heirs, exe-
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ciitors, and administrators, jointly and severally, firmly

by these presents.

Sealed with our seals and dated this 7th day of July,

1897.

Upon condition, nevertheless, that whereas the above-

named plaintiffs have prosecuted a writ of error to cor-

rect a judgment rendered in the above-entitled suit by a

jiidge of the Circuit Court of the United States for the

Northern District of California

—

Now, therefore, if the above-named plaintiffs shall

Ijrosecute said w^rit of error to effect, and if they fail to

make their plea good shall answer all costs, then this ob-

ligation to be void; otherwise to remain in full force and

virtue.

JACOB A. WILKENS. (Seal)

FRANK C. DREW. (Seal)

CHAS. H. MAASS.

United States of America, \

Northern District of California, \ ss.

City and County of San Francisco. I

Frank C. Drew and Chas. H. Maass. the sureties whose

names are subscribed to the foregoing bond, being sever-

ally duly sworn, each for himself says: I am a resident of

the Northern District of California and a freeholder or

householder therein, and am worth the sum in the fore-

going bond specified as the penalty thereof over and

above all my just debts and liabilities, exclusive of prop-

erty exempt from execution.

FRANK C. DREW.
CHAS. H. MAASS.
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Subscribed and sworn to before me, this 7 day of July,

1897.

[Seal] SOUTHARD HOFFMAN,
Clerk U. S. Cir. Ct., N. D. Cal.

r Seal of U. S. n

L Circuit Court. J

The foregoing bond approved this 7th day of July, 1897.

SOUTHARD HOFFMAN,
Clerk U. S. Circuit Court, N. D. Cal.

[Endorsed] : Filed July 7th, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

Writ ofjError (Lodged Copy).

THE UNITED STATES OF AMERICA—s«.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

Northern District of California, Greeting:

Because in the records and proceedings, as also in the

rendition of the judgment of a plea which is in said Cir-

cuit Court before the Honorable W. W. Morrow, Circuit

Judge, between Mary Agnes Ryan and Charles Ryan,

Jr., a minor, and Mary Ryan, a minor, by their guardian
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ad litem, Mary Agnes Ryan, plaintiffs, and C. J. Smith,

as receiver of the Oregon Improvement Company a cor-

poration, defendant, a manifest error hath happened to

the great damage of the said plaintiffs, as by complaint

doth appear, and we being willing that error, if any hath

been, should be duly corrected and full and speedy justice

done to the parties aforesaid in this behalf, do command

you, if judgment be therein given, that then under your

seal, openly and distinctly, you send the record and the

proceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals for

the Ninth Circuit, together with this writ, so that you

have the same at San Francisco on the 6th day of August,

1897, in said Circuit Court of Appeals to be then and

there held; that the record and proceedings being then

and there inspected, the said Circuit Court of Appeals

may cause further to be done herein to correct that error

which of right and according to laws and customs of the

United States should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States Supreme Court, this

7th day of July, in the year of our Lord one thousand

eight hundred and ninety-seven.

[Seal] SOUTHARD HOFFMAN,

Clerk of the Circuit Court of the United States, Northern

District of California.

The Avithin copy of writ of error lodged in the

office of Clerk of the Circuit Court, Ninth Circuit,
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Northern District of California, this 7th day of July, 1897,

for the within-named defendant in error.

SOUTHAED HOFFMAN,

Clerk U. S. Circuit Court, N. D. Cal.

[Endorsed] : Filed July 7, 1897. Southard Hoffman,

Clerk.

In the Circuit Court of the United States of the Ninth

Judicial Circuit, Northern District of California.

MARY AGNES RYAN, et al.,

Plaintiffs,

vs.

C. J. SMITH, as Receiver, etc

Defendant.

Clerk's Certificate to Transcript.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California, do hereby

certify the foregoing written pages, numbered from 1 to

69, inclusive, to be a full, true, and correct copy of the rec-

ord and of the proceedings in the above and therein enti-

tled cause, as the same remains of record and on file in
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tb(. office of the clerk of said court, and that the same con-

stitute the return to the annexed writ of error.

1 further certify that the cost of the foregoing trans-

cript of record is $11.40, and that said amount was paid

by Reddy, Campbell and Metson, Attorneys for Plaintiff.

In Testimony Whereof, 1 have hereunto set my hand

and affixed the seal of said Circuit Court this 31st day of

July, A. D. 1897.

[Seal] SOUTHARD HOFFMAN,

Clerk United States Circuit Court, Northern District ot

California.

Writ of Error.

THE UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

Northern District of ('alifornia. Greeting:

Because in the records and proceedings, as also in the

rendition of the judgment of a plea which is in said Cir-

cuit Court before the Honorable W. W. Morrow, Circuit

Judge, between Mary Agnes Ryan and Charles Ryan,

Jr., a minor, and Mary Ryan, a minor, by their guardian

ad litem, Mary Agnes Ryan, plaintiffs, and C. J. Smith,

as receiver of the Oregon Improvement Company a cor-

poration, defendant, a manifest error hath happened to

the great damage of the said plaintiffs, as by complaint



vs. C- J. Smithy as Receiver, Etc. 83

doth appear, and we being willing that error, if any hath

been, should be duly corrected and full and speedy justice

done to the parties aforesaid in this behalf, do command

you, if judgment be therein given, that then under your

seal, open and distinctly, you send the record and the

proceedings aforesaid, with all things concerning the

same, to the United States Circuit Court of Appeals for

tlie Ninth Circuit, together with this writ, so that you

have the same at San Francisco on the 6th day of August,

1897, in said Circuit Court of Appeals to be then and

there held; that the record and proceedings being then

and there inspected, the said Circuit Court of Appeals

may cause further to be done herein to correct that error

which of right and according to the laws and customs of

the United States should be done.

Witness, the Honorable MELA^ILLE W. FULLEE,

Chief Justice of the United States Supreme Court, this

7th day of July, in the year of our Lord one thousand

eight hundred and ninety-seven.

[Seal] SOUTHAED HOFFMAN,
Clerk of the Circuit Court of the United States, Northern

District of California.

[Endorsed]: Writ of Error. Filed July 7, 1897.

Southard Hoffman, Clerk.
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Return to Writ of Error.

The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial District, in and for

the Northern District of California.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, Ave certify under the seal of our said Court, to the

Ignited States Circuit Court of Appeals for the Ninth

Circuit within mentioned, at the day and place within

contained, in a certain schedule to this writ annexed as

within we are commanded.

By the Court,

[Seal] SOUTHAED HOFFMAN,
Clerk.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to C. J. Smith, Re-

ceiver of the Oregon Improvement Company, Greet-

ing:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals, for the Ninth

Circuit, to be holden at the city of San Francisco, in the
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State of California, on the 6th day of August next, pur-

suant to a writ of error lodged in the clerk's office of the

Circuit Court of the United States, Ninth Circuit, North-

ern District of California, in a certain action numbered

12199, wherein Mary Agnes Eyan and Charles Eyan, Jr.,

a minor, and Mary Eyan, a minor, (by their guardian ad

litem, Mary Agnes Eyan), are plaintiffs in error, and you

are defendant in error, to show cause, if any there be,

why the judgment rendered against the said plaintiffs in

error, as in the said writ of error mentioned, should not

be corrected, and why speedy justice should not be done

to the parties in that behalf.

AVitness the Honorable W. W. MOEEOW, Judge of

the United States Circuit Court, Ninth Circuit, Northern

District of California, this seventh day of July,A. D. 1897.

WM. W. MOEEOW,
Judge.

Service of within citation and receipt of a copy thereof

is hereby admitted this Tth day of July, 1897.

SIDNEY V. SMITH,

Attorney for Defendant in Error.

I

Endorsed] : Citation. Filed July 7, 1897. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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[Endorsed]: No. 393. In the United States Circuit

Court of Appeals for the Ninth Circuit. Mary Agnes

lijan and Charles Kyan, Jr., a Minor, and Mary Ryan, a

Minor, by their Guardian ad litem, Mary Agnes Ryan,

Plaintiffs in Error, vs. C. J. Smith, as Receiver of the Or-

egon Improvement Company, a Corporation, Defendant

in Error. Transcript of Record. Upon Writ of Error to

the Circuit Court of the United States for the Northern

District of California.

Filed Aug. 6, 1897.

F. D- MQNCKTON,

Clerk.
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IN THE

ited States Circuit Court of Appeals

KOR XHE NINXH CIRCUIT

MARY AGNES RYAN and CHARLES

RYAN Jr., a Minor, and MARY

RYAN, a Minor, by their Guardian

ad litem MARY AGNES RYAN,

Plaintiffs in Error,

vs.

0. J. SMITH, as Receiver, etc., of the

Oregon Improvement Company, a Cor-

poration,

Defendant in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

p. REDDY,
J. C. CAMPBELL and

W. H. METSON,
Attorneys for PlaintifiPs in Error.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CHiCUlT

.AIAEY AGNES RYAN and CHARLES
RYAN, JR., a Minor, and MARY RYAN,
a Minor, by MARY AGNES RYAN,

Plaintiffs in Error.

vs.

C. J. SMITH, Receiver of the Oregon Im-

provement Company, a Corporation,

Defendants in Error.

BRIEF FOR DEFENDANTS IN ERROR.

STATEMENT OF THE CASE.

This ease comes to this Court on a writ of error to the

Circuit Court of the United States for the Northern Dis-

trict of California (Record, p. 89) to reverse the final judg-

ment of that Count (Record, p. 17), which judgment was in

favor of the defendant in error, anid agalnist the plaintiffs

in error. The case was tried by a jury, who reaadered a

verdict for the defendant in error. (Record, p. 16.)

The plaintiffs in error, during the progress or the trial,

excepted to certain rulings of the Court, as specified in

the assignment of errors. (Record, pp. 64-74.)

The plaintiffs in error in their eomplainit (Record, p. 3)
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allege, in substance, that the Oregon Improvement Com-

pany Avais a coii^oration, organized and existing under

and by virtue of the laws of the State of Oregon; that on

the 7th day of October, 1895, and for a long time prior

thereto, the said corporation was the owner of and oper-

ated and controlled a system of railroads, steamships,

and other vesfsels, and owned and operated coal mines

situate in the States of California, Oregon and Washing-

ton; that C. J. Smith Avas duly made and appointed

receiver of said corporation, Avith power to operate and

manage its business; that on the Ttli day of October, 1895,

said C. J. Smith duly qualified and entered upon the dis-

charge of said duties, and is now receiver; that on the

13th day of March, 1896, one Charles Ryan wais employed

by said defendant in his capacity of receiver, and was

engaged, under the direction of said receiver, in assisting

unloading coal from a certain ve&sel known and called

The bark ''Empire," then and there in the possession and

use of said receiver in the City and County of San Fran-

cisco, State lof California; that said Charles Eyan wais

required, in the performance of his duties, to stand upon

a platform on said vessel ''Empire," and when a large tub

or bucket containing coal Avas hoisted, to take hold of the

''tail" or rope attached to said tub and dump it; that said

defendant negligently failed to furnish said tub with a

''tail" of /Sufficient strength for the purpose for Avhich it

was used, so that when said Charles Rvan took hold of the

same (m saiid daA% in tlie usual and ordinarv manner, the

said "tail" broke and gave way, and by reason thereof the

said Charles Ryan Avas caused to fall, and was precipi-

tated down an open hatchA\'ay on said A^essel a distance of

forty-fiA'e feet, and received injuries from which he died
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on the same clay; tliiat said Cliiairles llvan received said

injuries, resulting in liiis deaitli ais aforetsaid, solely by

reason of the negligemce of said defe'ndanft in providing

and furnishing an unsafe aind insecure ^taiP' to said tub.

To this complaint thie defendant filed his answer

(Record, p. 13), in wliich he denied that he negligently

failed to furnish the tub with a ''tail" of sufficient strength

for the purpose for which it was usied, or that said Charles

Kyan received the injuries mefntioned in the complaint

solely or at all b}' reason of the negligence of defendant

in providing an unsafe or insecure ''tail" to said tub, or

by reason of any negligence of said defendant whatever;

and for a further and separate ansAver, defendant alleged

that said Charles Ryan received the injuries mentioned

in the complaint by reason of his own negligence directly

and proximately contributing to and causing such

iniuries.

After the testimony for the plaintiffs was all in, the de-

fendant moved the Court to direct the jury to render a

verdict for the defendant, and, after argument of counsel,

the motion was denied. (Record, p. 29.)

The plainftiffs requested the Court to give a certain in-

struction t o the jury, which was refused, and not given;

nor did the Court embody the same, or any part thereof,

in his charge to the jury. (Record, p. 54.)

The Court also gave certain instructions to the jury, to

the giving of which the plaintiff excepted. (Record, p.



SPECIFICATION OF ERRORS.

I.

The Court erred in o^erriiling the objection to the ques-

tion asked the witness Paulsen:

" Q. Now, in the course of this bu/siness wliose duty

'' is it to fix those tails?''

II.

The Court erred in overruling the objection to the ques-

tion asked the witness Paulsen:

" Q. Do you know who, in the course of that business,

'^ usually attaches or puts the tails on the tubs?"

III.

The Court erred in overruling the objection to the ques-

tion asked the witness Paulsen:

^' Q. The question is, do you know whoise duty it is

" ordinarily?"

IV.

The Court erred in denying the motion of plaintiff to

strike out the answer made by the witness Paulsen to the

question

:

'^Q. Who does?"

V.

The Court erred in overruling the objection to the ques-

tion fciisked the witness Paulsen:

'' Q. Do you know whether or not Hynn was in the



'^ habit of attemdiug to the tails on the tubsi on which he

" worked?'^

VI.

The Court erred in overruling the objection to the ques-

tion asked the witness Hichens:

" Q. State what is the custom of the men in regard to

" mending, repairing, or attending to the tails on the

" tubs/'

VII.

The Court erred in overruling the objection to the ques-

tion asked the witness Hichens:

*^ Q. Did 3 ou ever see him repairing or arranging the

" tails of his tubs?''

VIII.

The Court erred in denying plaintiff's motion to strike

one the answer made by the witnes(S Hichens to the ques-

tion:

" Q. Do you know how the rope was spliced?"

IX.

The Court erred in overruling the objection of plaintiff

to the question aisked the witness Hichens:

^' Q. Was the splice made in a, braid, or in a twist of

" the rope?"

X.

The Court erred in overruling the objection of the plain-

tiff to the question asked the witness Hichens:

Q. Was, or wais not, that an obvious defect?"
a
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XI.

The Court erred in denvino; the motion of defendant to

strike out tJie aoiswer of the witness Hichens to the ques-

tion:

" Q. I waint jou to tell the jury, now, how you know
'' that that was spliced properly in the first place?"

XII.

The Court eiTed in charging the jury as follows:

" While it is ordinarily the duty of the ma.^ter to keep

• in I'epair the appliances with which the iservant must

' work, still it is not the master's duty to repair defects

' arising in the daily use of the appliance, for AA'hich

• proper aind suitable materials are supplied by him, and

' which may be easily remedied by the seryant without

' the help of skilled mechanics for their repair; if, there-

' fore you find in this case that the defendant kept on

' hand and furnished proper ropes for the making of tails

' for the tubs used hj it, and which could be had by its

' employes upon application therefor, and if you find the

' defectiye condition of the tail used by Eyan at the time

' of the accident was discoyerable by him by use of ordi-

' nary powers of obseryati^jn and common prudence, I

^ charge you that it was the dut}- of said Eyan to haye

' applied for and obtained from the defendani a proper

' rope for the making of a new tail, or to haye repaired

' the tail upon the tub himself, and that his failure and

' negligence to do so was contributory negligence on his

' part, by reason of \yhich the plaintiffs in this action

' cannot recoyer." '



7

XIII.

The Court erred in charging the jury as follows:

^' The a,pplica'tion of the principle of the law is illus-

trated in this way: Suppose it is the duty of the master

to furniish a proper donkey engine to the servants who

are engaged in unloading a vessel, one that is ordinarily

safe and properly adjusted, a.nd be furnishes an engine

that is not in proper condition, or that iis not safe, and

the engine explodes, or is subjected to some accident by

reason of apparent defect ^^'hich injures one of the serv-

ants employed in the operation of tlie business. It is

the positive duty of the m^ister to supply the servants

with a proper engine and machinery that is safe, and if

he fails in that respect the mere fact that the machinery

was operated by an engineer would not make any differ-

ence. Tke master would still be responsible for his

failure to furnish the proper sort of safe machinery.

That is the rule that you are to apply in this case with

respect to this matter, in the view that the master was

required to furnish proper and safe appliances."

XIV.

The Court erred in charging the jury as follows:

" But, on the other hand, you will consider whether or

" not the duty of keeping this particular tail appliance in

*^ repair belonged to Mr. Ilyan ; whether it was the duty of

" ^Fr. Kyan to see that the tail wais in order. ^Miile it may
*' have been the duty of the master to furnish a safe appli-

'^ ance, still, if it was to be performed by Mr. Rj^an, then

" his negligence in the matter would of course not make
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'' the principal or maister liable. I think I have made
'^ mjseU nnderstood. If ^Ir. Ryan was to take care of

" these tails, and see that they were in safe condition, and

" when th-ey became nnsafe, he was t<) substitute

'^ new ones, and that was his dut^^, then of course the mais-

'' ter would not be respousible for the failure on his part

'^ whereby he was injured.''

XY.

The Court erred in charging the jury as folloAvs:

" Now, then, the dumpers were the serva-nts working

'^ together in the handling of the tubs, so the testimony

" tends to show, and who knew of each other's work and

'^ labor, and had an opportunity^ to observe each other's

'^ conduct. They were fellow-servants in that respect.

^' They would be fellow-servants in bringing the tub to its

'' place on the platform where it was to be discharged,

'^ and in emptying it. The}^ would be fellow-servants in

" that respect. But if one of these servants—^Ir. Kyan,for

'' instance—had the exclusive duty of keeping these tails

'' in repair, a dut}^ that belonged particularly to the

'^ master, and he should fail in that respect, his failure

'^ could not be that of a fellow-servant with respect to

" others. But you will observe in respect to this matter

'' that to bring the principals into play in this case, you

" must find that some other servant handled this tail and

" kept it in repair, and b}' reason of that fellow-servant's

" conduct, the tail became unfit for its use, or its attach-

" ment becanije imperfect. If that was the work of some

'^ other servant, not ^Ir. Ryan, and tbat person was acting
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"as the agent of the master in putting the tail in that

" position, and in keeping it in repair, then of course the

'^ maister would be responsible for its failure in that re-

" spect, and the plaintiffs would be entitled to recover in

'' this caise. But you will observe that the keeping of this

" tail in repair wais a matter that continued from time to

'^ time, and it was a matter that might be required to be

" performed on one day and ainother day and on another

tail. So that this keeping of the tail in repair, if

" you believe it was a continuous duty required to

" be performed by these servants engaged in this business

'^ from day to day, and was a matter in which they be-

'' came fellow-servants, then the maister wais not responsi-

" ble for their failure ais fellow-servants to keep it in re-

'' pair. It is only in the view that some fellow-servant is

" charged with that specific duty to the exclusion of the

" other, and in that respect represented the master, that

"the master A^oukl be held responsible for the conduct

" of the servant."

The Court erred in charging the jury as follows:

" If, therefore, j^ou find in this action that the defective

" condition of the tail of the tub used by Ryain at the time

" of theacicdent was due to the carelesisnesis or negligence

" of one of the fellow-servants or co-employes of the said

" Ryan, employed by the defendant in the same general

" business as the said Ryan, in failing or neglecting to

" keep the said tail in proper condition or repair, then I

"instruct you that the negligence of the said fellow-ser-

" vant or co-employe of the said Ryan in that regard was
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'^ not megligenice upon tlie part of the defendant, and that

'' the plaintiff cannot recover in this action.'^

XYLL

The Court erred in charging the jury as follows:

" In this eaise, the question relates to the tail attached

'^ to this tub. Tlie persons having to do with thiat tub

^^ were thosie servants or emijloj^es who handled it here at

" the wharf or vesisel. The testimony tends to show that

^' it was the duty of those who were engaged in dumping
•^ thoise tubs to see to it that the tails were kept in order.

'^ If that is true, tho,se people who are charged with the

'' duty were fellow-servants, and the master was not re-

'' sponsible for the conduct of such persons, because one

'^ person couid observe the conduct of another and know
'' how the other acted, and knoAv whether he attended to

'' his dut}" or not. So I say that such persons would be

" coxbsidered as fellow-servants in such an employment.'-

XVIII.

The Court erred in charging the jury as follows:

"I have said something to j^ou about the duty of the

miaster. It is sometimes the duty of thie master to pro-

vide certain machinery and appliances, and to be re-

sponsible with respect to those things. It is the duty

of the master to /see that they acre in order, and it is a

positive duty Avhich cannot be performed by a servant

in such a way as to absolve the master from responsi-

bility. But you must observe in such case i1 is where

one servant is injured b}^ the failure of the master to



11

'* provide siome appliance or some machinery, but the

'' master may have developed upon a servant to provide

^' thoisie appliances. Ycui can very well understand that.

'* The master might say he would have a iservaint look after

^' the maichinery, or provide ropes and see that they were

^' in order. That duty may be performed by the master

*' through his servant, and if that servant fails to keep

*' them in order and is injured thereby, the representa-

*^ tives of siich a servant cannot claim damages for his

'' neglect to keep thoise things in order, ailthough it is a

*' matter which devolves upon the nm/Ster primarily. In

*^ thiis cavse,if the master hadmade provision, of if therewas

^^ a custom that these dumpers slumld keep these tails in

" order, then it might be said in one sense that that was

" the duty of the maister. Neyertheless, if it was devolved,

*^ as it might very properly be devolved, upon the servant,

'' and if he then failed to. keep the appliance in order amd

^' suffered therefrom, he would have no recourse against

^^ the ma'ster. It would be his own fault."

XIX.

The Court erred in charging the jury ais follows:

" In this caise there was some teistimiony that it was

^' Ryan's duty to keep these tails in order. If you believe

*' the testimony that it wais his dut}^ to keep them in order,

" and that they hung up there in the engine-room where

^' they could easily be obtained, then neither he nor his

<< representatives could recover for any damage arising

*' therefrom."
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XX.

The Court erred in charging the jurj^ as follows:

^' A master msay devohe a dut}^ upon more than one

'^ servant, as, for instance, up(m two or three dumpers.

.'' Then thohe men working together in thait Avay and per-

'' forming that duty are fellow-servants; they become

" fellow-servants even in such duty, that is to say, in keep-

'' ing the app/aratus in repair, and if there is a failure on

'^ the part of one of these servant-s to keep the appliance

;^ in order, then the master is not responsible for it. It is

" the duty in which the fellow-servant has assumed the

" responsibility of his fellow-servant's conduct."

XXI.

The Court erred in refusing to charge the jinw as fol-

lows: J

'' That it is the duty of the master not only to furnish

'' safe appliances, but that that duty is a continuing one;

'' that it is his duty to see that 'at all times tliose appli-

'^ ances are kept in reasonably safe condition, and that

'' he is bound to make a proper inspection of those appli-

'' ances, and that if he fails to make that inspection he is

'' guilty of neglect; and that where a defect Avould be ap-

'^ parent upon a reasonable inspection, and it is allowed

'' to continue, it is presumed that no inspection is made,

'' and the master is liable."

XXII.

The Court ei^ed in charging the jury ais follows:

^' I have already instructed yon, gentlemen, that the
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^' duty of the master with respect to certain matters will

'' be a continuing duty; but I have also instructed you

'^ that he may devolve that continuing duty upon a iserv-

"^ ant to perform, and that if the isiervant, or any of his

'' fellow-servants in working together, fails in the per-

" formance of that duty, then the master is not responsi-

'•' ble. The point is this: that the servant liais in such case

" assumed the responsibilit}^ of working with his felloAV-

'' servants.'^

ARGUMENT.

L

It was error for the Court to charge that the deceased

was a fellow-servant of the person or persons upon whom

devolved the duty of affixing to the coal tubes new and

safe tail ropes in place of the old and worn out ones, and

that the defendant was not liable for any injury flowing

from tlie negligence of said person or persons in failing to

perform said duty. (Record, p. 71.)

In our view of the case, it is within the rule which holds

the master liable for the neglect of his servaiitSi in mot

providing suitable and safe appliances, apparatus, ma-

chinery or tools for doing the work, and Avhich the other

servants of the company are called upon to use in doing

such work. We do not believe the master has performed

his full duty when he has delivered to his servants a

quantity of apparatus in a separate and detached coiudi-

tion, such detached parts being in a safe condition; or

that any negligence in putting isucli mladhinery together
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and adjusting it ou the vesisel for tiie i>erf()rmaiice of its

work is not to be attributed to the master.

A different rule Avould be in conflict with the spirit, if

not the letter, of the doctrine, well established in this

C'ourt, as well as in the Cour-ts of other States, nKl of the

Supreme Court of the United States, viz. :
'' That the

" maister owes an absolute duty to his employes to furnish

'' them with reasonable, suitable, and safe machinery and

"" other appliances with which they are required to do

''• their work, or with which they may come in contact

'' while doing their work; and this duty being one Ayhich

'* the company is bound to j^erform, it cannot be excused

'' from its performance by intrusting it to an employe

'' or officer who may neglect to perform such duty.'-

King vs. Railroad Co., 11 Biss., 362.

O'Xeil V8, Railroad Co., 3 McCrary, 132.

Hough vs. Raihyay Co., 100 U. S., 213.

Sanborn vs. Madera Flume Co., TO Cal., 265.

Beeson vs. Green Mountain Co., 57 Cal., 26.

Baxter vs. Roberts, 11 Cal., 187.

McXamara vs. McDonough, 102 Cal., 575.

Brabbitts vs. Railway Co., 38 Wis., 289.

Porter vs. Railroad, 60 Mo., 160.

Railroad Co. vs. Fitzpatrick, 31 Ohio St., 179.

Fuller vs. Jewett, 80 X. Y., 16.

Drymala vs. Thompson, 26 Minn., 10.

Railway Co. vs. Jackson, 55 111., 192.

Many other cases might be cited to the same point, and

few, if any, well considered cases hold a contrary doctrine.
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It is also the further cliitA^ of the master to keep the ma-

chinery, apparatiist, and other appliances to be used by it^

employes in a reasonably safe and proper condition for

use, and that tlie duty to do so cannot be delegated to any

iigent, emploje or olticer^ so ais to relieve himself of such

duty. This, rule ditfers from that adopted in England

and in Massachusetts and some other States, but it is in

accord with the decisions of the Ooiurt of Appeals of New

York, most of the other States and of the Supreme Court

of the United States. See caises above cited, and Davis

vs. Railroad Co.^ 55 Vt.^ 81; Wharton Ag., Sec, 232; Pierce

R. K., 370; Crispin r,v. Babbitt, 81 N. Y., 516; Dana i\s. New

Y^ork Cent Ey., 92 N. Y., 639. The proposition that the

maister is not liable for the negligence of one of his em-

ployes or servants, whose duty it is to assist in adjusting

and putting in working order a machine or other appli-

ance Avliich is to be used in doiug his work, is sustained

alone by the English and Massachuisetts decisions, or by

the Courts which have adopted the rule laid down by

these Courts, and are all in contlict with the decisions of

the Courts noted above. The Englisih and Massachusetts

cases all go upon the ground, if carried out logically, that

the master is not bound absolutely to furnish his eni-

l^loyes with reasonably safe and perfect maehiuery or ap»

plianceSi with which to do their w^ork, but that his duty

ends when he has provided suitable material out of which

the machinery or appliances may be constructed and then

employs competent persons to construct and keep them in

repair, and that negligence in theco^nstruction and keeping

in repair in such case is the negligence of a co-employe,
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for wliicli the master is not liable; whereas, the Courts

followinu the rule of the Feileral Courts hold tliat the

duty of the master does not rease until the machinery or

ai)plianees to be used by his employe are put in a safe

condition for use, and then constantly kept iri such safe

condition, and that the employe, Avhose duty it is to see

that sudi niachines aud appliances are properly con-

struc-tied and put in safe condition for use, aud to keep

them in such condition, in this respect represents the

master, and his negligence in the performance of his duty

is the neglect of the master, for which the master is liable,

although such employe may in other respects be the co-

euiploye of the person injured by such negligence.

The line of distinction is clear: the miaster is not liable

for the negligent use of such machinery or appliances by

his euiployes, from which negligent use an injury hap-

pens to a co-employe; but he is liable for neglect in fur-

nishing reasonably safe machinery and appliances for the

use of his employes, and to keep them in such safe condi-

tion.

''To provide machinery and keep it in repair, and

•' to use it for the purpos efor ^^iiich it was intended, are

*' veiT distinct matters. Tliev are not employments in

''the same common business tending to the same common
'' result. The one can properly be said to begin only

'^ wbere the other ends. The servant has no more re-

'' sponsibility o^er the repairs tban of the purchasing.

'^ The employer assumes the responsibility that the work

''shall be done Avith due care; and as the responsibility

" continues >:o long as the means are used, so must the



17

" same care be exercised in keeping the required meanis in

'^ the same condition as at first. * * * In the repair

'^ of the maichinery the servant represented the maister in

*^ the performiance of his part of the contract, and there-

'* fore his negligence in that respect is the omission of the

*• master or emplo^^er, in contemplation of law.-'

Shianny vs, Androscoggin Mills, 6G Me., 420.

As to thiose servants who are engaged in making re-

pairs upon appliances, the}^ are as much representatives of

the master as thoise who, in his place, furnish such appli-

ances in the first instance, so far as those employes w"ho

are to use them after such repairs have been made are

concerned. The duty to furnish reasonably sale appli-

ances mcludes the care and duty of maintaining them in

such condition.

Anderson vs. Railway Co., 39 Minn., 523.

Wells vs. Ooe, 9 Colo., 159.

Miller vs. S. P. Co., 20 Or., 285.

Carls-on vs. Railway Co., 21 Or., 450.

Servants whose duty it is to put up and keep machinery

in repair are not fellow-servants with those engaged or

employed to use it.

Tudor Iron Works vs. Weber, 31 111. App, 306.

Holton vs. Daly, 4 111. App., 25.

Those engaged in supplying and maintaining in repair

the premises, ways, appliances aind maicMnery are en-
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<2;uged ill a distinct employnient from those whose duties

are in the use of them, and they are not fellow-servants.

Brann r.^. Railway Co., 53 Iowa, 597.

Thielmau rs. Moeller, 73 Iowa, 108.

i|oux vs. Lumber Co., 9i Mich., G07.

" The two kinds of businesis are as distinct as the mak-

" ing and repairing of a carriage is from the running

'' of it."

Northern Pac. Ry. vs. Herbert, 116 U. S., 650.

II.

The Court erred in charging that it was the duty of de-

ceased to apph^ for a new rope and remedy the defect in

the appliance. (Record, pp. 67-68.)

This would impose upon said deceased the duty of in-

specting said appliance, and charges him with liability

for whatsoever defects or dangers mav have lurked

therein.

The duty of inspection, we submit, devolved not upon

the deceased, but upon the master, and was a personal,

positive duty which could not be delegated. AVhere an

employe of the master is called upon to use a machine

after its construction is completed, and he is injured, by

the negligence of those who constructed the same in not

constructing it in a suitable and safe manner, tlie master

is liable for such injury; and those who may be employed

in helping to construct the machine, and who are after-

wards called upon to use it, may Jiold the master liable

for an injuiw resulting from any neglect or carelessness

in its construction, of which he was himself not guilty.
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and of wliicli he had no knowledge. The ground of the

master's liability rests upon the established rale that it is

his duty to inspect and test the machine before it is put

into use; and if he puts it into use without such inspec-

tion and test, he is liable for an injury resulting from any

defects which might have been discovered thereby; and

the person engaiged in the construction of such machinery

or who is directed to operate the same, who is not in fault

himjself and has no knowledge of any negligence of his

co-employee in such work, has the siame right a.^ any other

employee of the master to demand of him that he shall

do his duty in regard to making such inspection and tests

before he shall be called upon to use the machine in doing

other Avork for the master. " Due care requires the mas-

*^ ter, especially in the use of dangerous appliances, either

^' himself or by some other selected for that purpose—in

" either case, one competent and qualified—to inspect and

*' look after the condition of Sfuch appliances and see that

'^ they are kept in repair."

Northern Pacific vs. Herbert, 116 U. S., 652.

This duty, when the character of the business is such as

to require it, is imperative, and must be continuously and

positively performed.

Brann vs. Railway Co., 53 Iowa, 595.

Bessex vs. Railway Co., 45 AVis., 477.

The employer is required not only to furnish reasonabl}^

safe and suitable tools and machinery, but to exercise

such a continuing supervision over them, b}^ such reason-
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able UDd careful inspection and repair, as will keep the

implements which the employe is required to use in such

a condition ais not unnecessarily to expose him to un-

known and extraordinary hazards. The consequences of

a negli*»ent performance of that duty muist, no matter to

whom it may be committed, be visited upon the employer,

and not upon the eini)l()ye who has suffered inj ui^y.

Bailey on Masters' l^iability, p. 278.

Louisville Rj. r-s-. Buck, 116 Ind., 566.

('incinnatti By. rs. Mc:\Iullen, 117 Ind., 439.

The law charges the master with kmvwledge of that

which he ought to have known, and he ought to know that

which, by the exercise of due and reasonable care, he

would have discovered.

AYedgwood vs. Bailway, 41 Wis., 478.

More certain and vigorous methods, nnore constant and

vigilant care, are required in inspecting and testing such

appliances as, by constant use, are likely to become de-

fective and out of repair, especially in dangerous -employ-

ments, than machinery and appliances that are not

obvi(msl\^ dangerous, and, from their nature and con-

struction, not likely to become defective or out of repair.

Some parts require more frequent and more rigid inspec-

tion auid watchfulness than others, and different tests in

character must be applied to different parts. The failure

of the master to inspect renders him thereby liable if it

appears, from the nature of tiie business, the manner of

the use of the appliance and tl)e character of the appli-
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ance itself, that the master, in the exercise of ordinar}'

eare, slioiild have seen the necessity of such precaution

of inspection.

Lattiin /.v. Buffalo Ky., 106 N. Y., 140.

Morgan vs. Hudson Kiver Ore Co., 133 N. Y., 660.

Reason and experience unite in atfirniing that an owner

does not exercise even ordinary care who giyes no atten-

tion to the effect upon ropes, belts, timbers or the like,

which is produced by the wear of continued use.

Indiana Car. Co. i\s. Parker, 100 Ind., 193.

Kapho i's. Moore, 68 Pa. St., 104.

The case of Johnson r.s\ Spear, 76 Mich., 139, is yery

similar to the case at bar. Plaintiff \yas employed to as-

sist in unloading coal from defendant's yessel by means of

a hoisting apparatus like the one now in controyersy.

With the engine, and as a part of the appliance used for

hoisting coal, and furnished by defendant, wa^-^ a chain

about thirty feet long. The links were fiye-eighths to

seyen-eighths inch round iron when the chain was new.

One end of the chain was made fast to a drum, the other

end being fastened to a rope, which ran through pulleys

fastened blocks in the rigging of the yessel, nearly oyer

the hatchw/ays, and to this rope the buckets were attached,

which were, filled in the hold of the yessel and drawn up

by the engine to the platfoTui.

Defendant testified that it was his place to buy new
chains when the old ones \yere worn out; that he was to

be notified of the need of the same; that he receiyed no
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uotification previous to the time of the breakage, aud had

BO knowledge of any defect in the chain which would ren-

der it insufficient for the business for Avhich it waiS used.

It appeared that he had bought five new chains, and

never but one personally.

Plaintiff was in the hold of the vessel, shoveling coal

into a bucket, when, in hoisting the bucket, the chain

broke, and the bucket fell into the hold and injured him.

Plaintiff claimed that the chain was so worn as to become

weakened and dangerous for the purpose, and that it was

the defendant's duty not only to furnish in the first in-

stance safe machinery and appliances to do the work of

hoisting, but it was his duty to inspect the maehinery

and appliances and see that it remained safe and suffi-

cient for the use to which it wais applied; that the defend-

ant neglected this duty, and by reason of such neglect the

plaintiff was injured. Defendant was held liable.

The Court said: '^The master must exercise reasonable

^' and proper wachfulness as to the condition of the appli-

^* ances and guard against danger^s liable to arise from

^' ordinar}" Avear and use, from which they may become

'' weakened or unfit for the purpose for which they are

^' supplied.

" The car-e required necessarily has relation to the

^' parties, the business in which they are engaged, the

'^ wear and tear upon the machiner} , and the varying

'^ exigencies which requii'e vigilance and attention con-

*^ forming in amount and degree to the circumstances of

•* eaich particular case. It is not necessary, in order to

^' recover for injuries arising from defective machiner}^
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*^ that the maister bad actual knowledge of such defects,

*' but it is enough to show such facts and circumstances to

^' exist that, if be bad exercised reasomable care and dili-

^' genice, he would have ascertained its true condition by

*' examination and inspection. In such case, it is said that

*' he ought to have known its condition, and lie is held to

'' be as equally liable as if he had know^n it.

" The testimony also showed that, in the ordinary work

*^ of unloading, the men ayere obliged to work during the

'" early part of the unloading directly under the ascend-

'' ing buckets, and the nature of their employment and

" the requirements of their employers would not permit

'' them to stand and watch the ascending buclvet until it

" was safely landed upon the platform or its contents

^' emptied. Consequentl}^ their position wais one of dan-

"" ger, unless the machinery and appliances for hoisting

" w^ere kept safe. Under these circumstances, Ttliink the

" duty of examination and inspection rested upon the de-

" fendant, and that be would be liable if he kne^v, or could

*" haye knowm b}^ inspection, of the weak, worn and in-

*' sufficient condition of the chain, through which any

'' injury resulted to the men engaged in unl jading the

*' vessel.''

To the same eft'ect—Johnson r-v. Richmond l^y., 81 N.

C'ar.,'446—a company is responsible for an injury suffered

by an employe through a flaw in the rod of a car brake

which might have been discovered by an ordinarily care-

ful inspection, the plaintiff having had no reasonable

opportunity to inspect.

In some cases, though he may have had actual knowd-
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edge, vet when his duties were such as to cause him to

divert his attention, from the defect and its danger, and

the defect wais unnecessarily dangerous, the master may

not be relieved from responsibility for the consequences

to such sen^ant that are cauisied by such defect.

Kane vs. Railway Co., 128 U. S., 94.

Xadau vs. White Kiver Co., 76 Wis., 130.

Hannah vs. (^oniaecticut River Ky., 151 Mass., 529,

where it was said that even if the plaintiff had Inowledge

of the defect it was not conclusive evidence of a want of

due care on his part for him to get into it if that happened

while he wa.s in the discharge of his duty and while his

attention was directed to the work in Avliich lie was en-

gaged.

In the case now before the (^ourt, the deceased had no

opportunity to observe the defective condition of the rope.

James McLester testitied: '' We did not have time to ex-

" amine the rope when a bucket Avould come up. You
•' might possibly see it, but you dump them just as quick

" aiS you can. As soon as the bucket comes up Ave are

'* supposed to grab the rope and swing it in just ais quickly

^^ a-s we can." (Record, p. 28.)

When the deceased—who had been stationed at the

hatch for some time past—changed his employment on

the morning of March 13, 1896, and took his place on the

staging to perform the duties of dumper, pursuant to the

orders of the maister, he had a right to assume that the

appliances furnished him by his master to perform said

duties were state and suitable.

Speed vs. Atlantic Ry., 71 Mo., 303.
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Ft. Wayne vs. Gildersleeve, 33 Mich., 133.

Cone vs. Delaware Ky., 81 N. Y., 206.

Bradbury vs. Goodman, 108 Ind., 286.

And such obligaition, resting upon the master, to fur-

nish siaife appliances, could not be delegated so as to es-

cape liability.

Magee vs. N. P. C. Ey. Co., 78 Cal., 437.

Beeson vs. Green ^Itn. Co., 57 Cal., 29.

Illinois Cent. By. vs. Welsh, 52 111., 183.

Kain vs. Smith, 89 N. Y., 375.

McNamara vs. McDonough, 102 Cal., 575.

III.

It was error for the Court to charge that the careless-

nesis or negligence of a co-employe in the i^ame general

business, in failing to remedy the defective condition of

the tub, was not the negligence of the miaister. (Becord,

p. 71.)

Under the foregoing authorities it is clearly shown that

the duty to furnish, inspect and repair machinery and

appliances is a personal, positive duty imposed b}^ law

upon the maister. If the duty is delegated to a servant,

no matter what his grade or rank in tlve general service of the

master, the servant becomes for sfuch purpose the alter

ego ofthe nuaster. His act is the master's act; his failure

is the master's failure.

Indiana Car Co. vs. Parker, 100 Ind., 182.

Wheeler r.§. Wason Co., 135 Mass., 294.

McKinney on Fed. Servants, Sees. 39, 40.
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Finkelstein vs. N. Y. C, etc., Ry., 41 Huu., 34.

Moore vs. Wabash, etc., Ry., 85 Mo., 588,

Doughty vs. Penobscot Co., 76 Me., 143.

Chicago, etc., Ey. r^. Ross, 112 U. S., 377.

Mullani vs. Phila., etc., Co., 78 Pa. St.. 25.

Gimter vs. Graniteville, etc., Co., 18 S. C, 262.

Cl^ispin vs. Babbitt, 81 X. Y., 516.

Flike r^. Boston, etc., R. R., 53 N. Y., 549.

Ford vs. Fitchburg R. R., 110 Mass., 240.

McKune r^. California, etc., Ry., 66 Cal., 302.

Brown vv. Sennett, 68 Cal., 225.

Daves vs. Southern Pac. Co., 98 Cal., 21.

Elledge vs. Railway Co., 100 Cal., 282.

7 A. & E. Ency of L., 824.

IV.

The Court erred in refusing to charge the jxivj as fol-

lows:

" That it is the duty of the master not only to furnish

" safe appliances, but that that duty is a continuing one;

^^ that it is his duty to see that at all times those appli-

'' ances are kept in reasonably safe condition and that he

^* is bound to make a proper inspection of those appli-

" ances, and that if he fails to make that inspection he is

"guilty of neglect; and that where a defect would be

" apparent upon a reasonable inspection, and it is allowed

" to continue, it is presumed that no inspection is made,

'* and the master is liable.'' (Record, p. 74.)

In addition to the authorities cited above, Ave cite Dep-

per vs. Railway Co., 36 Iowa, 52, and Baldwin vs. Railway,
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kiioAvledge may be presumed from this fact ah)ne.

For th foregoing reasons we respeetfully submit that

the judgment in this case sliouki be reversed.

r. KEDDY,

J. (\ (CAMPBELL and

\V. H. ]^IETS()^:,

Attorneys for IMaintiffs in Error.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

MARY AGNES RYAN and CHARLES
RYAN, JR.,a Minor, and MARY RYAN,
a Minor, by MARY AGNES RYAN,

Plaintijfs in Error,

vs.

C. J. SMITH, Receiver of the Oregon Im-

provement Company, a Corporation,

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

The first eleven specifications of error relate to rul-

ings of the trial court upon the admissibility of evi-

dence. As nothing is said about these rulings in the

argument for plaintiffs in error, it is to be presumed

that the objections to them* are now waived.

The case stands, then, on the criticisms of the coun-

sel for the plaintiffs upon portions of the charge to

the jury appearing on pages 43, 45, 48 and 52 of the



2

Record. These criticisms are put by counsel under

three heads, but upon analysis seem really to be pi"e-

sen table under only two, namely that the court erred in

instructing, substantially, that the accident to Ryan

was caused either by his own negligence, or by that of

his fellow servants.

Strictly speaking, the court made no such absolute

instruction, but, with ample explanation, left it to the

jur}^ to decide whether, under all the circumstances,

and considering the nature and course of the business

and work in which Ryan was engaged, the duty of

keeping the tails in order did not belong to either

Ryan or his fellow servants, and whether, in the light

of the law laid down by the court in that respect, the

accident was not the result of negligence in the per-

formance of that duty, either on the part of Ryan him-

self or of his co-workers. All through the instruc-

tions appeared the opinion of the court that, under

some circumstances, it is legally possible for an em-

ployer to devolve upon his workmen the duty of keep-

ing their apparatus in repair, and that when, in a

particular case, he has done this, neglect as to that

duty is not attributable to the master, but to those per-

sons upon whom the duty has been devolved. The

argument for the plaintiff in error is an attempt to

show that the master can in no case delegate to his

workmen his duty of keeping apparatus in repair, so

as to escape his own responsibility, and this, I appre-

hend, upon the ultimate analysis, is the only question

before the court on this appeal, as, if it be determined

that the master could under the circumstances of this
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case cast upon liis servants tlie duty of keeping the

tails in repair, it can nial<:e no difference wliether the

neglect to perform this duty was that of Ryan or the

other workmen. In eithei* case the fault was not that

of the defendant.

Tlie proposition for which the defendant in this case

contends is that, while, as a general rule of -law, it is

the master's duty to keep apparatus in repair, the

nature of the business or work may be such as to throw

the duty of repair upon the servant himself, as a part

and in the course of his employment, and that to such

a case the general rule does not apply.

With the geiieral rule, as stated by the plaintiffs, or

WMth the authorities cited by their counsel in its sup-

port, we have no quarrel, but we insist that, like all

other principles of law, it has its qualifications and

modifications, growing out of the varying circum-

stances of different cases, and necessary to fit it to the

results of ''reason and experience."

An examination of the authorities cited by plain-

tiffs' counsel will disclose that they are applications of

the familiar rule, that if an employer delegate to

another the performance of his duty of keeping appa-

tus in repair, that other stands in the place of and

rej)resents his principal, his negligence is the negli-

gence of the principal, and, as to the duty of repair, he

is not ordinarily the fellow servant of other employees

who may be injured by his neglect. These decisions

were all given in cases where the injured employee,

though engaged in the use of, w^as not charged with the



duty of repairing, the apparatus, and where tlie person

to whom the master had delegated that dut}- was held

lor that reason not to be, as to thatdut^^ the fellow ser-

vant of the injured employee. The brakeman, for in-

tance who is injured by reason of the defective condi-

tion of a car, is not charged with the duty of repairing

the car; and the car-builder, or master mechanic, or car,

inspector is charged with that duly by and in the place

of the railroad company, and is not, as to this duty, the

brakeman's fellow servant. But how, if the injured

employee has himself been charged by the master or

by the custom or nature of the business, with the care

and repair of the apparatus? Or how, if the injured

employee is one of several others to whom the duty of

repairing has been delegated b}^ the master or the cus-

tom or nature of the business, and his injury has been

caused by the neglect of some of his co-employees in

that duty? To these questions the cases cited give no

answer.

That the I'ule as to tlie impossibility of the

master's delegating his duty of repair must be quali-

fied and relaxed when that duty concerns defects in

the apparatus which may be easily remedied by the

workman himself, and that, as to such repairs, the

workmen are fellow^ servants, is abundantly sustained

b}^ authority.

Cregan vs. Mars ton, 126 N. Y., 56S.

Harley vs. B. C. M. Co., 142 N. Y. 31.

McCampbell vs. C. S. Co., 144 N. Y., 552.

Kimmer vs. Weber, 151 N. Y., 417.

Burns vs. Sennett, 99 Cal., 368.



R. R. Co. vs. Sewell, 46 Illinois, 100.

Noyes vs. Wood, 102 Cal., 392.

Stroble vs. R. R. Co., 70 Iowa, 558.

Baile}^ on Master's Liability, pp. 33, 169.

McKinney on Fellow Servants, § 36.

We shall not trouble the court with citations from

these authorities but content ourselves with assuring

the court that .a perusal of them, and especially

a reading of Cregan vs. Marston, will demonstrate that

the rule relied on by the plaintiffs in error has no ap-

plication to such repairs as can and ought to be made

by the workman himself. There are some defects in

apparatus, which, if the workmen notice them, he

should at once report to his emplo\^er, so that they

may be repaired by the proper persons. There are

other defects, so simple, so easily remedied, so

peculiarly within the observation and control of the

workman himself, that he should himself immediate-

ly rectify them, and cannot shield himself from his

own negligence in failing to do so by invoking the

duty of the master to keep his apparatus in repair.

The brakeman must see that his brake is constantly

in order, the stevedore must look to his planks and

ropes and pulleys, the painter must erect his own

staging and assure himself of its strength, the machin-

ist must splice his own. belt when it needs splicing.

And, while it is often true that the repair of an appa-

ratus and its use are confided to different sets of

workmen, so separated from each other in their duties

that they are not to be looked upon as fellow-servants,
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it is equally true that tiie master may cast the duty of

repair and of operation upon one set of servants, who

thus become, as to all their duties, both of repair and

operation, fellow servants with each other.

" Whether the emplo3^ment of a particular class of

servants embraces both the setting up of machinery

for use and the using of it when so set up is a ques-

tion of fact to be determined by tlie evidence. There

manifestly is no legal principle standing in the way

of an employer's committing to the same body of em-

plo3^ees the business of setting up or even of con-

structing the machinery with which the business of

the employer is to be carried on and of using such ma-

chinery in carryingonsuch business. It is a well known

fact that in many manufacturing establishments as

well as in divers other lines of employment the ordin-

ary employee is expected and required to set up. ad-

just, repair or even manufacture the tools, imple-

ments, and machinery with which their work is done.

In such case there can be no doubt that setting up

and adjusting the machinery and using it are parts of

the same employment and the person doing one is a

fellow servant with him who does the other. The

employer, may, at his pleasure, divide these species of

service into two departments or combine them in

one. Where they are divided and committed to dis-

tinct bodies of servants undoubtedly an injury to a

servant of one class resulting from negligence of the

servant of the other class entitles the servant injured

to invoke the doctrine of respondeat superior. Whether



in 'ciny given case the two species of servants form

two departments or one depends upon whether the

same servants are employed by the master to perform

both lines of service and so becomes a question of fact

and not of law."

Holton '?;5. Daly, 4 111. App. 25.

'' The evidence tends to show that the machinery

was in charge of an employee who was the engineer

and machinist of the manufactory. His duty re-

quired him to run the engine and keep the saw and

attachments and other machiner}^ in proper order

and, in case any of the machinery was broken or be-

came defective, to repair it. The evidence tended to

farther show that the injury resulted from a defective

and worn out rope supporting a weight intended to

keep the saw in place, which broke, permitting the

saw to fly forward and strike the hand of plaintiff.

It is the rule of this Court that an employee cannot,

in an action against his employer, recover for the neg-

ligence of a co-employee engaged in prosecution of the

common business. But this rule does not extend to

an employee who is charged with no other duty than

to inspect the machinery in the operation of which

the injury occurs. But the engineer, it will be seen

from the statement of the evidence just made, was not

confined by his duty to the mere inspection of the

machinery. He was in charge, was required to see

that it was in good condition, and to repaii' it when

broken or defective, and these duties were not sepai*-

ated from the operation of the machinery. The
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engineer and plaintiff together operated it. The

engine furnished the motive power propelling the

saw, which did the work of sawing, the ver}^ purpose

for which l)oth engine and saw were used. The saw

could not he operated without the engine. The

engineer was engaged in operating the saw. He was

therefore, a co-employee of plaintiff in the common

business of both."

Thielman vs. Moeller, 73 Iowa, 108.

The evidence in the case at bar was to the effect

that Ryan cauje to his death by the giving way of an

improperly and carelessly spliced rope or tail, hung

to the side of a coal tub to enable the dumpers to pull

the tub towards them in the operation of unloading

coal into the hold of a ship. The defendant, like the

defendants in Cregan vs. Marston, 126 N. Y., 570, and

Harley vs, B. C. M. Co., 142 N. Y., 37, provided and

kept on hand in a convenient place the rope necessary

for the making of these tails (Record, pp. 26, 33). It

was the custom for the dumpers, including Ryan him-

self, to make and splice the tails and put them on the

tubs for themselves; the defect in the splicing of the

tail in question was obvious. To this state of facts

the rule of the cases above cited is precisely applicable.

Ryan must be held to have seen, felt, and known the

condition of the splice; it was his duty to remedy it

for himself at once; if the defect in the splice was due

to the negligence of one of the other dumpers, such

neglect was not that of the defendant, but of one of

Ryan's fellow servants upon whom, with himself and



9

like himself, tlie custom of the business had cast the

duty of keeping the tails constantly and instantly in

good repair. In every view of the subject, the in-

structions complained of were fully within the law.

Respectfully submitted,

SIDNEY V. SMITH,

Attorney for Defendant in Error.
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Citation.

United States of America,

Southern District of California.

To Otto Groeck and C. S. Merrill, Jr., Greeting

:

The Southern Pacific Railroad Company having, on

this day, been granted an order of appeal to the United

States Circuit Court of Appeals for the Ninth Circuit,

from the decree entered on June 28th, 1897, in suit

No. 347 in the Circuit Court of the United States for

the Southern District of California, brought b}^ the

said Company against you
;
and its bond on appeal

having been this day filed and approved :

You are hereby cited and admonished to be and

appear before the said Circuit Court of Appeals, at

San Francisco, California, on September 21st, 1897, ^^

show cause, if any there be, why the said decree should

not be corrected, and speedy justice should not be done

to the parties in that behalf.

Given under my hand, at Los Angeles, in the said

District, on August 24th, 1897.

ROSS,
Circuit Judge.
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Served on me, August 30th, 1897.

W. B. WALLACE,
Attorney for Otto Groeck and C. S. Merrill, Jr.

[Endorsed] : Citation. Filed Sept. 3, 1897. Wm.
M. Vandyke, Clerk.

> In Equity.

In the Circuit Court of the United States^ Ninth

Circuit., Southern District of California.

THE SOUTHERN PACIFIC RAIL- 1

ROAD COMPANY,
Plaintiff,

vs.

OTTO GROECK and C. S. MER-
RILL, Jr.,

Defendants.

Amended Bill of Complaint.

The Amended Bill of Complaint of the Southern

Pacific Railroad Company, Plaintiff, against Otto

Groeck and C. S. Merrill, Jr., Defendants. Filed by

leave of the Court.

To the Honorable Judges of the Circuit Court of the

United States for the Ninth Circuit, Southern

District of California :

Your orator, the Southern Pacific Railroad Company,

complaining says :



Otto Grocck and C. S. Merrill, Jr. 3

I.

That your orator is, and at all the times hereinafter

mentioned, was a private corporation, duly incorporated

by and in virtue of the general laws of the State of

California, and a citizen of said State ; and Otto Groeck

and C. S. Merrill, Jr., Defendants. Each is a citizen

of the State of California and inhabitant of the Southern

District of California.

II.

The matter in dispute in this suit exceeds, exclusive

of interest and costs, the sum or value of two thousand

dollars, and, as will be hereinafter shown, arises under

the laws of the United States.

III.

By an Act of the Congress of the United States,

approved July 27th, 1866, entitled '' An Act granting

lands to aid in the construction of a railroad and tele-

graph line from the States of Missouri and Arkansas

to the Pacific Coast," your orator was authorized and

empowered to connect with the Atlantic and Pacific

Railroad at such point near the boundary line of the

State of California as they should deem most suitable

for a railroad line to San Francisco, and to construct

a railroad from such point to the city of San Francisco.

To aid in the construction of the said railroad, the

said Act of the Congress made a grant to your orator

of every alternate section of public land, not mineral.
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designated by odd numbers, to the amount of ten

alternate sections of land per mile on each side of said

railroad when constructed. And in this behalf the

said Act further provided that, whenever prior to said

time, any of the said sections were granted, sold,

reserved, occupied by homestead settlers, pre-empted,

or otherwise disposed of, other lands should be selected

by your orator in lieu thereof, under the direction of

the Secretary of the Interior, from the odd-numbered

sections not more than ten miles beyond the limits of

the first mentioned odd-numbered sections. The said

Act, among other matters, further provided (by Sec-

tion 6 thereof) that the President of the United States

should cause the lands to be surveyed for forty miles

in width on both sides of the entire line of said road,

after the general route should be fixed, and as fast as

might be required by the construction of said railroad

;

and that the odd sections of land thereby granted

should not be liable to sale or entry, or pre-emption,

before or after they were surveyed, except by your

orator, as provided in the said Act.

Your orator refers to the said Act of the Congress,

as printed in the XIV U. S. Statutes at Large, at page

292 and following; and makes the said Act, and the

whole thereof, a part of this Bill of Complaint.

The Act of the Congress, approved July 25th, 1868,

entitled " An Act to Extend the Time for the Construc-

tion of the Southern Pacific Railroad in the State of

California," provided that your orator have until

July ist, 1870, for the construction of the first thirty
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miles of said railroad ; that it be required to construct

at least twenty miles every year thereafter, and the

whole line of road within the time then provided by

law—namely, on or before July 4th, 1878.

IV.

On December aytli, 1866, your orator duly accepted

the terms, conditions and impositions of the said Act

of July 27th, 1866, and deposited such acceptance in

the office of the Secretary of the Interior ; which

acceptance was in writing, under its corporate seal,

and was duly executed pursuant to the direction of its

board of directors, theretofore made.

V.

On or before January 3d, 1867, your orator duly

filed the general route of the entire line of the railroad

which it was authorized by the said Act of July 27th,

1866, to construct, and on January 3d, 1867, the line

of the said road was designated by a plat thereof filed

on that day in the office of the Commissioner of the

General Land Office. The said general route, plat

and designation of line, were duly approved and

accepted by the Secretary of the Interior and the

Commissioner of the General Land Office ; and, on

March 22d, 1867, the Commissioner of the General

Land Ofi&ce, by direction of the Secretary of the

Interior, dated March 19th, 1867, withdrew the odd-

numbered sections of land within thirty miles of the

railroad line shown upon the said plat, from sale or
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location, pre-emption or homestead entry. A copy of

the said order of March 2 2d, 1867, is hereto attached,

marked " Exhibit A," and made a part of this Amended

Bill.

The said order of withdrawal has ever since con-

tinued and still continues in full force and effect,

except in so far as, if at all, the same may have been

affected by orders of the Secretary of the Interior

dated, respectively, November 2d, 1869, directing resto-

ration of the said lands, and August 15th, 1887, direct-

ing restoration of all lands withdrawn and held for

indemnity purposes under the said grant to your

orator. Your orator is advised and believes, and there-

fore says, that neither the said order of November 2d,

1869, nor the said order of August 15th, 1887, in au}^-

wise affected the provisions of the Sixth Section of the

said Act of July 27th, 1866; and that the said orders

did not, and could not, make the said lands in any-

wise liable to sale, entry or pre-emption, except by

3^our orator.

The said order of November 2d, 1869, directing

restoration of the said lands, was indefinitely suspended

by the order of the Secretary of the Interior, dated

December 15th, 1869.

On June 28th, 1870, a Joint Resolution was adopted

by the Congress of the United States, entitled "Joint

Resolution Concerning the Southern Pacific Railroad

of California," approved June 28th, 1870; which Joint

Resolution is printed in the i6th Statute at Large,
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page 382, and is hereby referred to and made a part

of this Amended Bill.

On July 26th, 1870, and July 29th, 1870, respectively,

the Secretary of the Interior and the Commissioner of

the General Land Office ordered and directed that the

order of the Commissioner of the General Land Office

of March 22d, 1867, hereinbefore referred to, should be

respected ; a copy of each of which orders is hereto

attached, marked respectively, " Exhibit B" and " Ex-

hibit C," and made a part of this Amended Bill.

VI.

Your orator constructed the first section of its rail-

road, extending from San Jose, in a southerly direction,

through the town of Gilroy, to a point distant more

than thirty miles from San Jose, prior to July ist,

1870 ;
and, within the next year thereafter, constructed

the twenty mile section of said railroad extending

from the last mentioned point to Tres Pinos. There-

after, and prior to July 4th, 1878, your orator con-

structed that portion of its railroad extending from

Huron to Mojave, a distance of one hundred and eighty-

two miles
;
and constructed its railroad extending from

Mohave to the Needles, where it connects with the

Atlantic and Pacific Railroad, in several sections, and

at different times, subsequent to July 4th, 1878, and

prior to the year 1885 ; and constructed the section of

said railroad which extends from Huron westerly to

Alcalde during the year 1888.
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All of said railroad was constructed along the line

designated therefor on the said plat of general route,

filed January 3d, 1867.

All of the said railroad was so constructed and

equipped in a good, substantial and workmanlike

manner, in all respects as required by the said Acts of

the Congress. Commissioners, duly appointed by the

President of the United States, examined the said

railroad after it was completed in sections as aforesaid,

and duly reported to the President of the United States

that all of the said railroad had been completed in a

good, substantial and workmanlike manner, in all

respects as required by the said Acts of the Congress.

The President of the United States duly accepted

and approved the said reports, as follows : Of the first

thirty-miles section of railroad, extending from San Jose

through Gilroy, on August 7th, 187 1 ;
of the second

section of railroad, extending from near Gilroy to Tres

Pinos, on October 26th, 1871 ;
of the several sections

extending from Huron to Mojave, at various dates

between October 26th, 1871, and January 31st, 1878;

and the section of railroad extending from Huron

westerly to Alcalde, on November 8th, 1889.

VII.

Your orator filed plats in the General Land Office

and Department of the Interior, showing the line of

its said railroad as definitely located and constructed,

on the following dates : Of the first thirty-miles section
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of railroad, extending from San Jose through Gilroy,

on August 7th, 1871 ;
of the section of railroad extend-

ing from near Gilroy to Tres Pinos, on October 26th,

187 1 ;
of the several sections of railroad extending from

Huron to Mojave, at various dates between October

26th, 1871, and January 31st, 1878; of the several

sections of railroad extending from Mojave to the

Needles, at various dates between January 31st, 1878,

and December 31st, 1884; and of the section of rail-

road extending from Huron westerly to Alcalde, on

April 2d, 1889.

VHI.

The east half of the south-west quarter of Section 19,

in Township 8 South, Range i East, Mount Diablo

Base and Meridian, is part of an odd-numbered section,

within twenty miles, on the west side, of the first sec-

tion of the said railroad, which extends from San Jose

through Gilroy. The said tract was granted to the

Central Pacific Railroad Company of California, by

the Act of the Congress of the United States approved

July ist, 1862, entitled "An Act to aid in the Con-

struction of a Railroad and Telegraph Line from the

Missouri River to the Pacific Ocean, and to secure to

the Government the use of the same for Postal, Mili-

tary and other purposes," prior to the time when your

orator's railroad was designated by a plat thereof filed

in the ofiice of the Commissioner of the General Land
Ofiice ; which Act is printed in the XII U. S. Statute

at Large, at page 489 and following.
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IX.

The south half of the south-east quarter of Section

17, in Township 24 South, Range 17 East, Mount

Diablo Base and Meridian, is situated in Kings County,

and within the Southern District of California.

The said tract is part of an odd-numbered section,

distant more than twenty miles from, but lying within

thirty miles of, the line of road designated on the said

plat thereof filed January 3d, 1867, and the said road

as definitely located and constructed ; and is opposite

to and co-terminous with the section of said railroad

which extends from Huron westerly to Alcalde.

At the time of the passage of the said Act of July

27th, 1866, the tract of land last described was vacant

and unappropriated public land of the United States,

not mineral, to which the United States had full title,

not reserved, sold, granted or otherwise appropriated,

and free from pre-emptions or other claims or rights

;

and the said land has ever since so remained, except-

ing only as it has been affected by the laws of Congress

and the acts of the parties in this Amended Bill men-

tioned and referred to.

Each of the tracts of land hereinbefore particularly

described is situated within the United States district

of lands subject of sale and proceedings at Visalia, in

the State of California.
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X.

On July i3tli, 1891, your orator filed its Indemnity

List, No. 43, in the Land Office of the United States

at Visalia, describing the said south half of the said

south-east quarter of Section 17, in Township 24 South,

Range 17 East, Mount Diablo Base and Meridian, as

selected by your orator in lieu of the said east half of

the south-west quarter of Section 19, in Township 8

South, Range i East, Mount Diablo Base and Meridian.

The said list was in the form, and accompanied by the

certificates, affidavits and fees required by law and the

rules and regulations prescribed by the Secretary of

the Interior and Commissioner of the General Land

Ofiice of the United States ; and, by the filing of the

said list, accompanied as aforesaid, your orator did, on

July 13th, 189 1, duly select, under the direction of the

Secretary of the Interior, the said south half of the

south-east quarter of Section 17, in Township 24 South,

Range 17 East, in virtue of the rights aforesaid,

granted to it by the said Act of July 27th, 1866. That

on July 13th, 1891, your orator had not, nor has it

since, selected or received lands to the extent or amount

earned and acquired by it, in virtue of the said Act of

Congress.

By and in virtue of the grant made by the said Act

of July 27th, 1866, the provisions of the said Act, and

the matters and things hereinbefore set forth, on July

13th, 1891, your orator became the owner of, and

entitled to the issue from the United States to it of a
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patent for the south half of the south-east quarter of

the said Section 17, and thereafter the holder of the

legal title to the said land, whoever it might be, held

the same in trust for your orator, and under the obli-

gation to convey the same to it upon demand ; and

your orator at that time, and continuously thereafter

until the commencement of this suit, duly demanded

the issuance of such patent from the United States to

it. But, notwithstanding such right, title and demand,

the Commissioner of the General Land Of&ce, the

Secretary of the Interior, and the President of the

United States, each has, and all have, refused to issue

a patent conveying the said land to your orator.

XI.

Notwithstanding the premises, the United States, on

or about April nth, 1890, in disregard of the rights in

respect of said land theretofore acquired by your orator,

executed and delivered its patent, conveying the legal

title to said land to the said defendant. Otto Groeck

;

and thereafter, and on or about April nth, 1891, the

said Otto Groeck executed a deed, bearing that date,

conveying the same to the defendant, C. S. Merrill, Jr.;

and the defendants claim, and each of them claims,

that the said patent, so issued b}^ the United States,

conveyed the said land in fee simple to the defendant.

Otto Groeck, free from any trust, in favor of your

orator, and that the said deed from the said Otto Groeck

to the said C. S. Merrill, Jr., conveyed the said land in

fee simple to the said C. S. Merrill, Jr., free from any
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trust in favor of your orator. But, as your orator is

informed and believes, such claims are made b}^ the

said defendants upon the following grounds and allega-

tions, and none others, that is to say : That on or

about September 17th, 1885, the said defendant, Groeck,

filed, in the United States Land Office at Visalia, his

pre-emption declaratory statement for the said land,

alleging therein that he settled on said land September

2d, 1885, as a pre-emptor, and that, on June 7th, 1886,

the said Groeck was permitted to, and did, make proof,

in the United States Land Office at Visalia, that he

was a qualified pre-emptor at the time he settled upon

the said lands, that he settled thereon September 2d,

1885, and improved the land and resided on it con-

tinuously from the time of his settlement to the date

of the proof, and that on the day when said proof was

made he was permitted to make pre-emption, entry and

payment for the said land, and that such proceedings

were thereafter had in the Visalia Land Ofn.ce, and in

the General Land Ofiice, and in the Department of the

Interior of the United States, as resulted in the issue

of the patent to said Groeck, above set forth.

But your orator alleges that, even if such allega-

tions so made on behalf of the defendants should be

found to be in any respect correct and true, the same

did not in anyvnse authorize or justify the issue of

said patent to said Groeck
; that if the said Groeck

did, in fact, settle upon said land as alleged, or file

any pre-emption declaratory statement for the said

land, or make any such proofs as alleged, or was per-
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initted to or did make pre-emption, entry or payment

for the said land, the fact is, that at all such times

said land, and the whole thereof, was withdrawn from

sale or location, pre-emption or homestead entry, under

and by virtue of the order of March 2 2d, 1867, herein-

before referred to, and subsequent orders confirming

or reinstating the same ; and that said land has not,

at any time since the 3d day of January, 1867, or, in

any event, since the 28th day of June, 1870, been in

anywise liable to sale, entry or pre-emption ; but sale,

entry and pre-emption thereof has been expressly pro-

hibited by law, w^hich facts were well known to the

said Groeck at and at all times since the date of any

settlement, or alleged settlement, b}^ him upon the

said lands, and by the said Merrill at and prior to the

time of the conveyance of said land to him by the said

Groeck ; and the said Groeck and Merrill acquired

the title to said land only in trust for your orator, and

subject to the obligation to conve}^ to it on demand.

XII.

x\fter the said patent issued from the United States,

and prior to the said pretended conveyance by Otto

Groeck to C. S. Merrill, Jr., your orator requested the

defendant, Otto Groeck, to convey the title which he

had received to the said land, to it; and thereafter,

and prior to the commencement of this suit, requested

each of the defendants to convey such title to it; but

each of the defendants has, at all times, refused so

to do.
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XIII.

Your orator furtlier says that it is the true owner of

the title to the south half of the south-east quarter of

Section 17, in Township 24 South, Range 17 East,

Mount Diablo Base and Meridian
; and that the afore-

said patent conveying the same to the defendant, Otto

Groeck, was wrongfully issued, without authority of

law, in disregard of your orator's rights in the prem-

ises. That the said patent conveyed the legal title to

the said land to the defendant, Otto Groeck, but in

trust, however, for your orator, of which the defendant,

C. S. Merrill, Jr., had full knowledge at the time he

received said Deed pretending to convey title to said

land to him ; and that the defendants should convey

to your orator the title so held by them in and to the

said land, free of encumbrances.

That your orator is remediless in the premises, at

and by the strict rules of the common law, and can

only have relief in a Court of Equity, where matters

of this nature are properly cognizable.

To the end, therefore, that the said Otto Groeck and

C. S. Merrill, Jr., and each of them, may full and per-

fect answer make to all and singular the facts and mat-

ters herein set forth (but not upon oath or affirmation,

the benefit of which is waived by ^^our orator); and that

it may be declared that your orator is the rightful

owner of the said land, and that the defendants hold

the legal title thereto in trust for your orator ; and that

it be decreed that the defendants convey such legal title
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free of all encumbrances made, done, or suffered by

them or either of them, to your orator; and that your

orator may have such further or other relief as the

nature of this case may require, and to your Honors

shall seem meet.

May it please your Honors to grant unto your ora-

tor a Writ of Subpoena, to be directed to the said Otto

Groeck and C. S. Merrill, Jr., the defendants herein,

thereby commanding them and each of them, at a cer-

tain time, and under a certain penalty therein to be

limited, to personally appear before 3^our Honors, and

then and there full, true, direct and perfect answer

make to all and singular the premises ; and to stand to,

perform and abide such further order, direction and de-

cree therein as to your Honors shall seem agreeable to

equity and good conscience.

WM. SINGER, JR.,

Attorney for the Plaintiff.

WM. F. HERRIN,
Counsel for the Plaintiff.

*' Exhibit A. M

Department of the Interior,

General Land Office,

March 22nd, 1867.

Register and Receiver,

Visalia, Cal.

Gentlemen :

The Secretary of the Interior has transmitted to this

office a map of the designated line of route of the South-
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ern Pacific Railroad of California, and directed the with-

drawal of the lands granted thereto under the Act of

27 July, 1866—pamphlet laws 1866, page 299. The
grant to this road is found in the i8th section of the

above Act ; by that section this Company is granted

every alternate or odd numbered section of public land

for 10 sections in width on each side of the line of route

and indemnity for lands, sold, reserved or otherwise

appropriated, within the grant from the alternate odd

sections of unappropriated public land not *' more than

10 7mles beyond the limits of the granted sections."

The limits of the grant then are 20 miles on each side

of the road and of the indemnity jo miles on each

side.

In compliance with the Secretary's instructions I

herewith enclose a diagram map, having noted thereon

that part of the line of route within the 20 and jo mile

limits which fall within the limits of your district, and

you are hereby directed to withdraw from sale or loca-

tion Pre-emption or Homestead entry ail tJie odd sec-

tions within said limits, and no entries will be allowed

thereon after the receipt of this order except wliere bona

fide pre-emption claims have attacJtedprior to that time.

The even sections within the twenty limits will, by

virtue of the Act of March 3rd, 1853, be increased to

$2.50 per acre, and subject to the provisions of the Pre-

emption and Homestead laws 'sXtliat price^except wJiere

pre-e7npiion rig/its 7nay Jiave attachedprior to this with-

drawal ; in such cases then parties may prove up and

pay for their claims at the price tJiey ivere held on the
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date of settlement. Tlie even sections within the 20

miles will ?20t be subject to private entry until duly

offered at the increased price.

By the 6th section of the Act, the provisions of which

are extended to the South Pacific road by the i8th sec-

tion, the unsurveyed lands within 40 miles on each side

of the line of route are directed to be surveyed, and the

odd sections of land granted by the Act "shall not

be liable to sale or entry " or pre-emption before or

after they are surveyed^ " except b}^ said Company as

provided in this Act; " therefore as plats of surveys

within the limits of the grants may be filed in your

office, you will immediately withdraw^ the <9^<^-sections

from pre-emption or entry of any kind and hold the

same for the benefit of the road.

This order will take effect from the date of its recep-

tion, and 3' ou will please to acknowledge the date of its

receipt by you.

Respectfully,

Your obdt. Svt.,

JOS. S. WILSON,

Commissioner.

Also the Reg. and Rec. at Stockton, Cal., and San

Francisco, Cal.
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''Exhibit B."

Department of the Interior,

Washington, D. C, July 26, 1870.

Sir:

Referring to my letter of the i5tli of December last,

directing you to suspend, until further advised by this

Department, all action under my decision of Novem-

ber 2nd and nth, 1869, ordering the restoration of

lands withdrawn on account of the Southern Pacific

Railroad Company of California, I have now to inform

you that by a joint resolution of Congress, approved

June 28th, 1870, the said Company are authorized to

construct their road and telegraph line, as near as may
be, on the route indicated by the map filed in this De-

partment January 3, 1867, and will, upon constructing

their road and telegraph line on that route, in com-

pliance with the provisions of the Act of July 27, 1866,

be entitled to patents for the granted lands.

You will advise the proper local officers of this legis-

lation, that the reservation of 1867, ^^ account of the

Company, may be respected.

Very respectfully,

Your obedient servant,

J. D. COX,
Secretary.

Hon. J. S. WILSON,
Commissioner of the General Land Office.
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*' Exhibit C."

Department of the Interior,

General Land Office,

Jul}^ 29, 1870.

Register and Receiver,

San Francisco, Cal.

Gentlemen :

The Secretary of the Interior having informed this

office that by a joint resolution (copy herewith inclosed)

of Congress, approved June 28, 1870, the Southern

Pacific Railroad Company of California are authorized

to construct their road and telegraph line, as near as

may be, on the route indicated by the map filed in this

Department January 3, 1867, a copy of which was sent

vou on the 22nd of March, 1867, I have to direct that

the reservation as indicated in that letter be respected.

Please acknowledge receipt.

Yours respectfully, &c.,

JOS. S. WILSON,
Commissioner.

[Endorsed] : No. 347. U. S. Circuit Court, Ninth

Circuit, Southern District of Cal'a. S. P. R. R. Co. vs.

Otto Groeck and C. S. Merrill, Jr. Amended Bill of

Complaint. Filed July 6, 1896. Wm. M. Van Dyke,

Clerk. Wm. Singer, Jr., rooms 61-2, Union Trust

Building, San Francisco, Cal., Atty. for Plaintiff.
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/71 the Circuit Court of the United States^ Ninth Cii^-

cuit^ Southern District of Califorizia.

THE SOUTHERN PACIFIC RAIL- 1

ROAD COMPANY,
Complainant,

vs.
\

OTTO GROECK and C. S. MER-
RILL, Jr.,

Respondents.

Plea of Respondents to Amended

The above named respondents, by protestation, not

confessing or acknowledging all or any of the matters

or tilings in the said Bill of Complaint mentioned to

be trne in such manner and form as the same are

therein set forth and alleged, do jointly and severally

plead thereto, and for plea say :

The respondents allege that on or about the 15th

day of August, 1887, the Secretary of the Interior made

and entered in his records an order revoking and an-

nuling all orders previously made reserving lands

within the indemnity limit of all and every grant made

to the Southern Pacific Railroad Company, and restor-

ing them to the public domain, except so far as had

theretofore been lawfully selected by said Southern Pa-

cific Railroad Company; that from the date of said Act

of Congress of July 27th, 1866, down to July 13th,

1 89 1, the Southern Pacific Railroad Company did not
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select, or apply to select, the land involved in this suit

as indemnity land under the direction of the Secretary

of the Interior, or otherwise.

Respondents further allege, that on the 2nd day of

September, 1885, respondent Groeck settled upon said

land, and on the 7th day of September, 1885, filed his

pre-emption declaratory statement for said land in the

United States Land Ofiice, in the Visalia Land Dis-

trict, being the district in which the said land is sit-

uated, and thereafter applied to the Register and

Receiver of said United States Land Office to make

final proof under said pre-emption law and the regula-

tions of the Interior Department, and gave due notice

as required by law and the said regulations that he

would make such final proof on the 7th day of June,

1886; and on said 7th day of June, 1886, said Groeck

was permitted to, and did, make proof in the United

States Land Office at Visalia, that he was a qualified

pre-emptor at the time he settled upon said land ; that

he settled thereon September 7th, 1885, and improved

the land and resided upon it continuously from the

time of his settlement to the date of his proof; and at

the time and place of making such proof complainant

did not appear and assert any claim to, or interest in,

said land ; and on the day when said proof was made

said respondent was permitted to, and did make, pre-

emption entry and payment for said land, and then and

there said respondent received from the Register and

Receiver of said Land Office a final certificate for said

land in due form of law, and thereafter, on or about
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April nth, 1890, a patent was duly and regularly is-

sued by the United States to respondent Groeck for

said land; that thereafter complainant, on July 13, 1891,

applied to select said land, as alleged in its amended

bill, by filing its List No. 43 in the United States Land

Office at Visalia, California
; but said application was

rejected, and the selection of said land by complainant

disallowed by the said Register and Receiver, and an

appeal from their decision was dismissed by the order

of the Commissioner of the General Land Office, and

no appeal from the said order of dismissal has been

taken by said complainant.

Respondents allege, that by reason of the facts here-

inbefore set forth, the issuance to the respondent

Groeck of said patent for said land vested in said re-

spondent Groeck a perfect and legal title in fee simple

to said land; and, in any event, complainant by its long

delay in asserting any claim to said land, in filing its

map of definite location, and in offering to select said

land, is barred by its laches from asserting any claim

thereto.

All of which matters and things these respondents

aver to be true and plead the same to the said bill, and

pray the judgment of this Honorable Court whether

they, or either of them, ought to be compelled to make
any further or any answer to the said bill.

W. B. WALLACE,
Solicitor for Respondents.

J. H. CALL,
Of Counsel.
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I hereby certify that the foregoing plea is in my

opinion well founded in point of law.

W. B. WALLACE,
Solicitor for Respondents.

[Endorsed]: No. 347. In the United States Circuit

Court, Southern District of California, Ninth Circuit.

Southern Pacific Railroad Compau}^, Complainant, vs.

Otto Groeck and C. S. Merrill, Jr., Respondents. Plea

of Respondents to Amended Bill of Complaint. Ser-

vice hereof admitted on behalf of Complainant this 15th

day of August, 1896, and verification waived. Wm.
Singer, Jr., Attorney for Complainant. W. B. Wallace

and J. H. Call, Solicitors for Respondents, Visalia, Cal.

Filed Aug. 19, 1896. Wm. M. Van Dyke, Clerk, by

E. H. Owen, Deputy.

In the Circuit Coui't of the United States^ Ninth

Circuity Southern District of California.

THE SOUTHERN PACIFIC RAIL- 1

ROAD COMPANY,
Complainant,

vs. \

OTTO GROECK, et al..

Defendants.

Opmion 00 Plea.

To the original bill in this case a demurrer was sus-

tained upon the ground that the bill showed upon its
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face such laches on the part of the complainant as

precluded it from the recovery sought. (Southern

Pacific Railroad Co. vs. Groeck, et al, 68 Fed. Rep.,

609-617). Leave was, however, given the complainant

to amend its bill, and accordingly it filed an amended

bill, to which the respondents interposed a plea, which

the complainant caused to be set down for argument,

and which has been argued, and is now for disposition.

For the purpose of disposing of the plea, the Court

must assume, without proof on either side, the facts to

be as set out in the bill, where not controverted by the

plea, and, where so controverted, or inconsistent, to

accept as true the contradictory and inconsistent alle-

gations of the plea, together with such additional facts

as are therein set out. (United States vs. California

Land Co., 148 U. S., 31-39; Farley vs. Kittson, 120

U. S., 304-314 ; Rhode Island vs. Massachusetts, 14

Pet., 253-258.)

The case as now presented is not, in my opinion, as

strong for the complainant as when it was last under

consideration. As now presented, it shows that, not-

withstanding the grant to the complainant, under

which it claims the piece of land in controversy, was

made by Congress July 27, 1866, (14 Stats., 292,) and

that the complainant, on or before the 3d day of Jan-

uary, 1867, located the general route of the road it was

authorized to build by the Act making the grant, and

filed with the Secretary of the Interior a map on that

day showing the general route of the road as located,

which map was accepted by the Secretary, and on the
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same day transmitted by him to the Commissioner of

the General Land Office, to be filed in that office, which

was done on the same day, yet the complainant did

nothing towards definitely locating that portion of its

road opposite the land in controversy prior to the year

1888, and never attempted to select the land in con-

troversy nntil December 31, 1891, for which long delay

the bill as amended affords no excuse. It appears from

the bill as amended that the piece of land in contro-

versy, which is within the indemnity limits of the

p-rant, is opposite that section of the complainant's

road extending from Huron westerly to Alcalde, and

that that portion of the road was not constructed until

the year 1888, and that the complainant never filed a

plat in the General Land Office showing the definite

location of that portion of its road until April 2, 1889

—

years after the defendant Groeck went upon the land

claiming the right of settlement, and had been allowed

by the officers of the Land Department to enter and

pay for it, and but little more than one year before

the government issued to him his patent therefor.

True, the land was not, at the time, subject to Groeck's

settlement, for the reason that it then stood withdrawn

from such settlement or sale for the benefit of the com-

plainant ; but the complainant was then sleeping upon

its rights, and continued to sleep upon them until

February nth, 1892, when it commenced this suit.

The question, therefore, remains whether the facts

alleeed do not disclose such laches on the part of the

complainant as makes it proper for a court of equity
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to withhold its aid. A decree in its favor would be,

in effect, to hold that the complainant, without any

reason or excuse therefor being shown, was entitled to

tie the hands of the government (the government being

passive and, therefore, consenting) and exclude from

all the odd sections within what might prove to be the

indemnity limits of its grant, all persons who might

seek a settlement thereon for a period extending from

the date of its grant, July 27, 1866, until the year 1888,

without in any way indicating the definite location of

its road—a period of more than twenty-one years—and

that it could continue to wait until April 2, 1889, before

filing in the ofiice of the Commissioner of the General

Land Office a map showing its definite location, and

until December 31, 1891, before attempting to exercise

its right of selection, and until February 11, 1892,

before instituting suit to establish its claim to a piece

of land falling within the indemnity limits of its grant,

as fixed by the final and definite location of its road,

as against one who settled upon it on the 2d day of

September, 1885, and for which he was allow^ed by the

officers of the local land office to file his declaratory

statement on September 7, 1885, and which he was

allowed by the officers of the Land Department to

enter and pay for June 7, 1886, and for which the

government issued to him its patent April 11, 1890.

The bill as amended shows that the section of the

complainant's road opposite the land in controversy

was constructed prior to the filing in the General Land

Office of a map showing its definite location, but, so far
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as appears, nothing whatever was done by the com-

plainant tending to indicate the definite location of that

section of the road until the year 1888, during which

year it was constructed. The bill as amended does not

show that this long dela}^ of the complainant in indi-

cating the definite location of that part of its road oppo-

site the land in controversy was in any respect caused

by any failure or neglect on the part of the Govern-

ment or of any of its officers, nor does it show any ex-

cuse for waiting, after the construction of that portion

of its road in 1888, until December 31, 1891, before

making an}^ attempt to select the piece of land in con-

troversy, nor for waiting until February 11, 1892, be-

fore bringing this suit. The fact, as made to appear

by the pleadings now before the Court, that the com-

plainant actually constructed its road before filing with

the Commissioner of the General Land Office a map

showing its definite location, would seem to indicate

quite clearly that the complainant treated the map of

its general route there filed on the 3rd day of January,

1867, as its map of definite location. At all events, it

was the business of the complainant to fix definitely

the location of its road, and to indicate that line by a

map fixled in the General Land Office. Neither the

Government nor any other company or individual could

do so for the complainant. The delay and neglect in

that regard was the delay and neglect of the complain-

ant, and of nobody else. In this aspect of the case, it

is unimportant that when Groeck settled upon the land

on September 2, 1885, claiming the right to pre-empt it,
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the land was not legally open to settlement because with-

drawn from such settlement or sa,le for the benefit of

the complainant Company. The fact remains that

Groeck did enter upon it under an adverse claim to

the complainant, and that his claim was recognized by

the officers of the Land Department of the Government,

and that, notwithstanding those facts, the complainant

continued to sleep upon its rights for more than six

and a half years before appealing to the Court for re-

lief—a period considerably longer than that prescribed

by the statute of California for the bringing of an ac-

tion for the recovery of real property. (Code of Civil

Procedure of California, Sections 318, 319, 343 and

738.) It is true that the laches of which the complain-

ant was guilty prior to Groeck's settlement is no con-

cern of his, and that if the Government was content, no

third party has the right to complain, but certainly he

is entitled to avail himself of such laches as occurred

subsequent to the commencement of his adverse claim

—a claim which existed uncontested for more than six

and a half years. While the statutes of limitations ap-

plicable to actions at law do not apply to suits in equity.

Courts of equit}^ are governed by the analogy of such

statutes. (Norris vs. Haggin, 136 U. S., 386.) '' A
Court of equity," said Lord Camden, "has always re-

fused its aid to stale demands where the party slept

upon his rights, and acquiesced for a great length of

time. Nothing can call forth this Court into activity

but conscience, good faith and reasonable diligence.

Where these are wanting the Court is passive and does



30 The Southern Pdciflc Railroad Co, vs.

nothing. Laches and neglect are always discounten-

anced; and therefore, from the beginning of this juris-

diction there was always a limitation to suits in this

Court."

This doctrine has been repeatedly recognized and

acted on by the Supreme Court. (Curtner vs. United

States, 149 U. S., 676; Speidel vs. Henrici, 120 U. S.,

377, and cases there cited.)

An order will be entered sustaining the plea with

leave to the complainant, if it shall be so advised, to

reply to the plea and take issue in respect to the mat-

ters of fact therein alleged, v/ithin twenty days from

this date.

ROSS,

Circuit Judge.

[Endorsed]: No. 347. U. S. Circuit Court, Ninth

Circuit, Southern District of California. The Southern

Pacific Railroad Co. vs. Otto Groeck, et al. Opinion

on Plea. Filed May 18, 1896. Wm. M. Van Dyke,

Clerk.
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/n the Circuit Court of the United States^ for the South-

ern District of Califo^niia.

SOUTHERN PACIFIC RAILROAD 1

COMPANY,

vs. \

OTTO GROECK, et al.

Opinion on Plea to Second Amended Bill of

To the second amended bill of complaint, filed here-

in July 6, 1896, the defendants interposed a plea, which

the complainant caused to be set down for argument,

and which was, by the respective parties, submitted

upon the same briefs theretofore filed upon the hearing

of the plea to the first amended bill.

For the purpose of disposing of the plea so submitted,

the Court must assume, without proof on either side,

the facts to be as set out in the amended bill, where

not controverted by the plea, and where so controverted

or inconsistent, to accept as true the contradictory and

inconsistent allegations of the plea, together with such

additional facts as are therein set out. (Southern Pa-

cific Railroad Company vs. Groeck, et al., 74 Fed. Rep.,

585, and cases there cited.)

The case as now presented is substantially the same

as when last under consideration. For the reasons

given in the opinion then filed, and which is reported
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in 74 Fed. Rep., 585, an order will be entered sustain-

ing the plea, with leave to the complainant, if it be so

advised, to reply to the plea and take issue in respect

to the matters of fact therein alleged, within twenty

days from this date.

ROSS,

Circuit Judge.

[Endorsed] : 347. U. S. Circuit Court, Southern

District of California. The Southern Pacific Railroad

Company vs. Otto Groeck, et al. Opinion on Plea to

Second Amended Bill. Filed Jan. 6, 1897. ¥/m. M.

Van Dyke, Clerk.

UNITED STATES OF AMERICA,

Circuit Court of the United States^ Ninth Judicial

Circuity Southei^u District of Califo7^nia.

THE SOUTHERN PACIFIC RAIL-

ROAD COMPANY,
Complainant,

vs.

OTTO GROECK and C. S. MER-
RILL, Jr.,

Defendants.

In Equity.

No. 347.

Decree.

This cause having heretofore been argued and sub-

mitted to the Court upon the plea of defendants to the
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second amended bill of complaint, and upon considera-

tion thereof the Court having on the 6th day of Janu-

ary, 1897, being a day in the August term, A. D. 1897,

of said Circuit Court of the United States for the South-

ern District of California, sustained said plea with

leave to the complainant if it should be so advised, to

reply to the plea and take issue in respect to the mat-

ters of fact therein alleged, within twenty (20) days,

and the complainant having failed and refused so to

reply to said plea, and thereafter in open court on this

28th day of June, 1897, being a day in the January

term, A. D. 1897, of said Circuit Court of the United

States for the Southern District of California, the Court

having ordered said bill of complaint dismissed

;

Novv^ therefore, it is ordered, adjudged and decreed

that the said bill of complaint be and the same hereby

is dismissed, and that defendants have and recover of

and from complainant, their, defendants' costs taxed at

$38.50, and that execution issue therefor after sixty

days from date hereof.

Los Angeles, California, June 28, 1897.

ROSS,

Circuit Judge.

Decree entered and recorded June 28th, 1897.

Wm. M. Van Dyke,

Clerk.
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[Endorsed] : No. 347. U. S. Circuit Court, Ninth

Circuit, Southern District of California. The Southern

Pacific Railroad Company, Complainant, vs. Otto

Groeck, et ah. Defendants. Decree. Filed June 28,

1897. Wm. M. Van Dy]^e, Clerk.

/71 the Circuit Coui^t of iJie Unilcd States^ Ninth Circuity

Southern District of California.

SOUTHERN PACIFIC RAILROx\D 1

COMPANY,
Plaintiff,

vs. V

OTTO GROECK and C. S. MER-
RILL, Jr., •

Defendants.

No. 347.

In Equity.

Petition for Allowance of Appeal and

Supersedeas.

The plaintiff in the above entitled suit, conceiving

itself aggrieved by the decree made and entered herein

on June 28th, 1897, sustaining the defendants' plea to

the plaintiff's second amended bill of complaint, and or-

dering the said bill dismissed at the plaintiff's costs

taxed at $38.50, hereby appeals from the said decree to

the United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons specified in the Assign-
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ment of Errors filed herewith; and they pray that their

appeal be allowed, and that a transcript of the record,

proceedings and papers upon which said decree is made,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Circuit.

And your petitioner further prays that, upon its giv-

ing a good and sufficient bond to be approved by this

Court, all proceedings in this cause and upon said de-

cree may be stayed pending the said appeal.

WM. SINGER, JR.,

Attorney for the Plaintiff.

WM. F. HERRIN,
Counsel for the Plaintiff.

[Endorsed]: No. 347. U. S. Circuit Court, Ninth

Circuit, Southern Dist. of California. Southern Pac.

Railroad Co. vs. Otto Groeck, et al. Petition for Al-

lowance of Appeal and Supersedeas. Filed Aug. 24,

1897. Wm. M. Van Dyke, Clerk. Wm. Singer, Jr.,

rooms 61-2, Union Trust Building, San Francisco,

Cal., Atty. for Plaintiff.
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In the Circuit Coiirt of the U^tited States^ Ninth Ctrcitit^

Southern District of California.

SOUTHERN PACIFIC RAILROAD
COMPANY,

Plaintiff,

vs.
\

No. 347.

In Equity.

OTTO GROECK and C. S. MER-
RILL, Jr.,

Defendants. J

Assignment of Errors.

The plaintiff, by its counsel and attorney, in connec-

tion with its petition on appeal herein, says that the

decree in this cause is erroneous and against its just

rights, in the following particulars

:

I.

The Court erred (a) in sustaining the defendants'

plea to the plaintiff's second amended bill of complaint,

and (<^) in ordering the said bill of complaint dismissed.

II.

The Court erred in deciding that the plaintiff's sec-

ond amended bill of complaint discloses such laches on

the part of the plaintiff as that a Court of equity should

withhold its aid ;
and herein the Court erred particu-

larly in deciding

:
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a. That the failure to complete the construction of

its railroad from Huron to Alcalde until the year 1888,

constituted such laches of the plaintiff; or

d. That the failure of the plaintiff to file a map of

the definite location of its railroad, from Huron to Al-

calde, with the Commissioner of the General Land

Ofiice, prior to April 2nd, 1889, constituted such laches

of the plaintiff; or

c. That the failure of the plaintiff to select the lands

in controversy prior to December 31st, 1891, consti-

tuted such laches of the plaintiff; or

d. That the failure of the plaintiff to bring this suit

until February nth, 1892, constituted such laches.

in.

The Court erred in deciding it to be unimportant

that the land in suit was withdrawm from the public

lands and reserved to satisfy the plaintiff's grant, at

all the times w^hen the defendant Groeck settled upon,

filed for, and w^as permitted to make pre-emption entry

of the same.

IV.

The Court erred in deciding that since the date of

his settlement upon the lands in suit the defendant

Groeck has had the right to complain, or to avail him-

self, of the plaintiff's neglect, {a) to construct its rail-

road from Huron to Alcalde prior to the year 1888, or
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(p) to file a map of the definite location of its railroad

from Hnron to Alcalde, with the Commissioner of the

General Land Office, prior to April 2nd, 1889, or (c)

to select the lands in controversy prior to December

31st, 1891, or id) to bring suit prior to February nth,

1892.

V.

The Court erred in allowing costs of suit to the de-

fendants against the plaiutiff.

Wherefore the plaintiff (appellant) prays that the

said decree be reversed, and the said Circuit Court be

directed to overrule and deny the defendants' plea to

the plaintiff's second amended bill of complaint.

WM. SINGER, JR.,

Attorne}^ for the Plaintiff.

WM. F. HER.R.IN,

Counsel for the Plaintiff.

[Endorsed] : No. 347. U. S. Circuit Court, Ninth

Circuit, Southern Dist. of California. Southern Pac.

Railroad Co. vs. Otto Groeck, et al. Assignment of

Errors. Filed Aug. 24, 1897. Wm. M. Van D3^ke,

Clerk. Wm. Singer, Jr., rooms 61-2, Union Trust

Building, San Francisco, Cal., Atty. for Plaintiff.
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/n the Circuit Court of the United States^ Ninth Cir-

cuity Southern District of Califor^iia.

SOUTHERN PACIFIC RAILROAD 1

COMPANY,
Plaintiff,

vs.

OTTO GROECK and C. S. MER-
RILL, Jr.,

Defendants.

No. 347.

In Equity.

Order Granting Appeal and Supersedeas.

Having considered the plaintiff's petition for the

allowance of appeal and supersedeas from the decree

made and entered herein on June 28th, 1897, and the

assignment of errors filed therewith, on motion of

Mr. Wm. Singer, Jr., of counsel for the plaintiff, the

appeal is allowed as prayed, upon the plaintiff's giving

a bond, to be approved by this Court, in the sum of

$500.00 ;
which bond shall operate as a supersedeas

from the date of its approval.

ROSS,

Circuit Judge.

[Endorsed]: No. 347. U. S. Circuit Court, Ninth

Circuit, Southern Dist. of California. Southern Pac.

Railroad Co. vs. Otto Groeck, et al. Order Granting

Appeal and Supersedeas. Filed August 24, 1897.

Wm. M. Van Dyke, Clerk. Wm. Singer, Jr., Rooms

61-2, Union Trust Building, San Francisco, Cal.,

Attorney for Plaintiff.
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In the Circitit Court of the United States^ Ninth

Czj'cuit^ Southern District of California,

SOUTHERN PACIFIC RAILROAD
COMPANY,

Plaintiff,

vs.
\

OTTO GROECK and C. S. MER-
RILL, Jr.,

Defendants.

No. 347.

In Eqnity.

Bond on Appeal.

We, John D. Bicknell and William Banning, each

of Los Angeles, California, are held and firmly bound

unto Otto Groeck and C. S. Merrill, Jr., the above

named defendants, in the sum of $500.00, to be paid to

them, their executors or administrators ; for the pay-

ment of which, Vv^ell and truly to be made, we bind

ourselves, and each of us, our and each of our heirs,

executors and administrators, jointly and severally,

firmly b}^ these presents.

The Southern Pacific Railroad Company, plaintift"

above named, has been allowed an appeal to the United

States Circuit Court of Appeals for the Ninth Circuit,

and a supersedeas, from the decree entered in the above

entitled suit on June 28th, 1897 ;
and the condition of

this obligation is, that if the plaintiff Company shall

prosecute its said appeal to effect, and answer the costs

taxed in the decree appealed from, together with all

damages, interest and costs of such appeal and super-
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sedeas if it fails to make the said appeal good, then

this obligation shall be void—otherwise to remain in

full force.

Dated, signed and sealed on August 23d, 1897.

JOHN D. BICKNELL. (Seal.)

WILLIAM BANNING. (Seal.)

State of California,
} ss.

County of Los Angeles.

John D. Bicknell and William Banning being duly

sworn, each for himself says : I am one of the sure-

ties to the foregoing bond, and subscribed my name

thereto. I am a resident of and freeholder within the

Southern District of California, and am worth the sum
of $500.00, over and above all my just debts and lia-

bilities, in property situated in said District which is

not exempt from execution.

JOHN D. BICKNELL.
WILLIAM BANNING.

Subscribed and sworn to before me on August 23rd,

1897.

(Seal,) R. W. DARBY,
Notary Public in and for Los Angeles Co., State of Cal.

Approved August 24th, 1897.

ROSS,

Circuit Judge.

[Endorsed]: No. 347. U. S. Circuit Court, Ninth
Circuit, Southern Dist. of California. Southern Pac.
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Railroad Co. vs. Otto Groeck, et al. Bond. Filed

Aug. 24, 1897. Wm. M. Van Dyke, Clerk. Wm.
Singer, Jr., Rooms 61-2, Union Trust Building, San

Francisco, Cal., Atty. for Plaintiff.

/7t the Circuit Court of the United States^ NintJi Circuity

Southern District of California.

SOUTHERN PACIFIC RAILROAD 1

COMPANY,
Plaintiff,

vs.
)

OTTO GROECK aud C. S. MER-
RILL, Jr.,

Defendants.

No. 347.

In Equit}^

Stipulation and Order as to Printing of

Transcript.

To save the expense of copying papers and proceed-

ings which are not necessary to a full hearing of the

appeal herein, it is agreed that the following papers

and documents shall be deemed to constitute a com-

plete record of the above entitled case ; and that no

other papers need be copied into the transcript of rec-

ord on appeal :

Plaintiff's second amended bill of complaint (filed on

July 6th, 1896); the defendants' plea thereto; the opin-

ion filed on May i8th, 1896; the opinion filed on Janu-
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ary 6tli, 1897; tlie decree entered June 28th, 1897; the

plaintiff's petition for allowance of appeal and superse-

deas; the plaintiff's assignment of errors; the order

granting the appeal and supersedeas
; the bond on ap-

peal
;

this stipulation, and such order as may be

made upon it; and the citation which may be issued

herein.

WM. SINGER, JR.,

Attorney for the Plaintiff.

W. B. WALLACE, •

Attorney for the Defendants.

It is ordered that a transcript of the record in the

above entitled suit be made in accordance with the fore-

going stipulation, and that the clerk of this Court for-

ward such transcript, duly authenticated, to the United

States Circuit Court of Appeals for the Ninth Circuit.

ROSS,

Circuit Judge.

[Endorsed]: No. 347. In the U. S. Circuit Court,

Ninth Circuit, Southern District of California. South-

ern Pacific Railroad Co. vs. Otto Groeck, et al. Stipu-

lation and Order. Filed Aug. 24, 1897. Wm. M. Van
Dyke, Clerk. Wm. Singer, Jr., rooms 61-2, Union

Trust Building, San Francisco, Cal., Atty. for Defts.



44 ^'^'^ Soathnii Pacific Raiiroad Co. vs.

In the Ciraiit Court of the U^tited States of America^ of

the Ninth Jjidicial Circuity Z7t mid for the Southern

District of California.

THE SOUTHERN PACIFIC RAIL- 1

ROAD COMPANY,
Complainant,

^s-
y No. 347.

OTTO GROECK and C. S. MER-
RILL, Jr.,

Defendants.

Clerk's Certificate to Transcript.

I, Wm. M. Van Dyke, Clerk of the Circuit Court of

the United States of America, of the Ninth Judicial

Circuit, in and for the Southern District of California,

do hereby certify the foregoing fort^^-one t3^pewritten

pages, numbered from i to 41, inclusive, and comprised

in one volume, to be a full, true and correct copy of the

following papers in the above and therein entitled

cause, viz: Plaintiff's second amended bill of complaint,

filed on Jnly 6th, 1896; the defendants' plea thereto;

the opinion filed on May i8th, 1896; the opinion filed

on January 6th, 1897; the decree entered June 28th,

1897; the plaintiff's petition for allovv^ance of appeal and

supersedeas ; the plaintiff's assignment of errors ; the

order granting the appeal and supersedeas; the bond on

appeal ; and the stipulation and order made upon it.
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filed on August 24tli, 1897; ^^^ ^^^^^ the same together,

under and pursuant to said last mentioned stipulation

and order, constitute the transcript of the record on ap-

peal to the United States Circuit Court of Appeals, for

the Ninth Circuit, in said cause.

I do further certify that the cost of the foregoing rec-

ord is $2i.io°oj and that the amount thereof has been

paid me by the Southern Pacific Railroad Company,

the appellant in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court of the United

States of America, of the Ninth Judicial Circuit, in and

for the Southern District of California, this i ith day of

September, in the year of our Lord one thousand eight

hundred and ninety-seven, and of the Independence of

the United States the one hundred and twenty-second.

(Seal.) WM. M. VAN DYKE,

Clerk of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and

for the Southern District of California.

[Endorsed] : No. 398. United States Circuit Court

of Appeals for the Ninth Circuit. The Southern

Pacific Railroad Company, Appellants, vs. Otto Groeck
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and C. S. Merrill, Jr., Appellees. Transcript of

Record. Appeal from the Circuit Court of the United

States for the Southern District of California.

Filed Sept. 14, 1897.

FRANK D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

SOUTHERN PACIFIC RAILROAD CO.,

Appellant^

VS.

OTTO GROECK and C. S. MERRILL, Jr.,

Appellees.

glp^eUant'^ griet

WM. F. HKRRIN,
JOHN GARBER, and

WM. SINGER, Jr.,

Counsel for Appellant.

Filed January fT I I V^W^9^'

JAN 2 61898
Clerk.

M. S. CROCKER COMPANY, PRINTERS, 8, F.





No. 398.

United States Circuit Court of Appeals,

NINTH CIRCUIT.

SOUTHERN PACIFIC RAILROAD CO.,

Appellant^

VS.

OTTO GROECK and C. S. MERRILL, Jr.,

Appellees.

:3ppeUant's iBinef.

On April nth 1890 the land officers of the United

States issued a patent conveying to Otto Groeck the

title to eighty acres of land, the equitable right to

which the appellant claims was theretofore granted to

it by Congress
; and C. S. Merrill, Jr. claims some in-

terest in the land under conveyance from Groeck.

This suit was brought in February 1892, to right the

wrong done by the land officers in patenting appellant's

land to Groeck ; and the court was asked to decree an

implied trust as arising out of the circumstances, and



direct a conveyance from the appellees to the appellant,

of the title thus wrongfully taken.

The appellees filed a plea to the appellant's bill, as-

serting^ the validity of Groeck's patent as conveying

land lawfully entered by him under the pre-emption

laws of the United States—and claiming that "in any

event complainant (appellant), by its long delay in as-

serting any claim to said laud, in filing its map of

definite location, and in offering to select said land, is

barred by its laches from asserting any claim thereto."

The appellant caused the plea to be set down for ar-

gument, and the court sustained the plea. In its opin-

ion the Court found, in effect, that Groeck's pateat had

been unlawfully issued ; but that, solely because of the

delays suggested in the plea, the appellant was not en-

titled to relief.

As .this is a re-hearing, and not a technical appeal, the

whole case is before the court for review. Coming up

as it does on the bill and plea alone, questions of law

only are presented—for there is, and could be, no contro-

versy as to the facts. A statement of the case, therefore,

must necessarily consist of the allegations of the bill

and plea.

STATEMENT OF THE CASE.

Briefly stated, in narrative form, the facts material to

the present considerations, as set forth in the bill and

not controverted in the plea, together with the additional

facts set forth in the plea, are as follows :

The congressional Act of July 27th 1866 (14 St. 292)

is, by reference, made a part of the bill (Tr. p. 4).



Section i8 of this Act authorized the appellant to con-

struct the railroad which, localized, now extends from

San Francisco by way of Mojave to Needles, on the

Colorado River. To aid in the construction of this

railroad, section 3 of the Act provided :

" That there be, and hereby is, granted ^ ^ -^^^ ^

every alternate section of public land, not mineral,

designated by odd numbers, to the amount of ^ "^ ^ "^

ten alternate sections of land per mile on each side of

said railroad whenever it passes through any State, and

whenever on the line thereof the United States have full

title * * "^ at the time the line of said railroad is

designated by a plat thereof, filed in the office of the

Commissioner of the General Land Office ; and when-

ever, prior to said time, any of said sections or parts of

sections shall have been granted, sold, reserved, occupied

by homestead settlers, or pre-empted, or otherwise disposed

of, other lands shall be selected by said company in lieu

thereof, under the direction of the Secretary of the In-

terior, in alternate sections, and designated by odd num-
bers, not more than ten miles beyond the limits of the said

alternate sections.'*

Section 6 of the Act provided :

*' That the President of the United States shall cause the

land to be surveyed for forty miles in width on both sides

of the entire line of said road after the general route shall

be fixed, and as fast as may be required by the construction

of said railroad, and the odd sections of land hereby

granted shall not be liable to sale or entry or pre-emption

before or after they are surveyed, except by said company,

as provided in this Act."

The appellant fixed the general route of the railroad

contemplated by the Act mentioned, and on January

3rd 1867 filed a map thereof in the oftice of the Com-



mis5:ioiier of the General Land Office ; and on that day

the Commissioner accepted and approved the map, and

the route designated by it. On March 22nd 1867 ^^^

Commissioner, under direction of the Secretary of the

Interior, withdrew the odd sections of land lying within

thirty miles of the line of road shown upon that map,

from sale or location, pre-emption or homestead entry
;

but the appellant claims that upon the filing and

acceptance of its map, on January 3rd 1867, the same

lands were withdrawn by the self-operating force of sec-

tion 6 of the Act (quoted in the next preceding para-

graph) , from liability " to sale or entry, or pre-emption"

—

and that those lands have ever since remained so with-

drawn beyond the power of the Land Department to in

anywise relieve them from such withdrawal (Tr. pp. 6,

14). On November 2nd 1869 ^^^ Secretary of the

Interior made an order declaring the withdrawal of

March 22nd 1867, revoked; on December 15th 1869

the Secretary suspended his order of November 2nd

1869; on July 26th 1870 the Secretary restored the

withdrawal of March 22nd 1867; and on August 15th

1887 the then Secretary declared the withdrawal of

March 22nd 1867 revoked as to the '^ indemnity" sec-

tions thereof (Tr. pp. 6, 7).

The appellant commenced to build its railroad during

the year 1870, and completed the construction thereof,

in several different sections, between that date and the

year 1889; the last section thereof, extending from

Huron westerly to Alcalde, having been constructed

during the year 1888 —and all of the road was so con-

structed along the line designated by the map of gen-



eral route filed, as aforesaid, on January 3rd 1867 (Tr.

pp. 7, 8).

The land in suit is opposite to and co-terminous with

that section of the road, as shown on the general route

map and as constructed, which extends from Huron to

Alcalde (constructed, as before said, during the year

1888); is within the ''indemnity limits " of the appel-

lant's grant, and not included by any exception there-

from—unless, if at all, it is excepted therefrom by

Groeck's pre-emption (Tr. p. to).

On September 2nd 1885 appellee Groeck settled on

the land in suit, and during the same month filed his

pre-emption claim for it in the proper land office of the

United States. Thereafter Groeck complied with all

land office regulations for pre-emptors, and on June 7th

1886 he made pre-emption proof and payment for the

land; in pursuance of which, on April nth 1890 a

patent was issued by tlie Government officers convey-

ing this land to him (Tr. pp. 21, 22). During the year

1891 Groeck conveyed an interest in the land to his

co-appellee, Merrill—and they have refused to convey

the land to appellant ; notwithstanding they were both,

at all times, familiar with all the facts set forth in the

bill (Tr. pp. 12, 13, 14).

Section 4 of the Act of 1866, under consideration,

provides that whenever the company

"Shall have twenty-five consecutive miles of any portion

of said railroad and telegraph line ready for the service

contemplated, the President of the United States shall

appoint three commissioners to examine the same * ^ * *.

and if it shall appear that twenty-five consecutive miles of

said road and telegraph line have been completed in a



good, substantial aud workmanlike manner, as in all re-

spects required by this Act, the commissioners shall so

report under oath to the President of the United States,

and patents of lands, as aforesaid, shall be issued to said

company, confirming to said company the right and title

to said lands situated opposite to and co-terminous with

said completed section of said road,"

As the appellant's road was constructed, in several

sections, such sections were examined by commissioners

appointed by the President for that purpose ; who duly

reported to the President that each of such sections had

been completed in a good, substantial and workmanlike

manner, in all respects as required by the said Act
;

and the President accepted and approved the reports.

The section of road betweeh Huron and Alcalde (oppo-

site to and co~terminous with which the land in suit lies)

was completed during the year 1888, a map of the definite

location thereof as constructed was filed with and

approved by the Secretary of the Interior on April 2nd

1889, ^^^ t^^ President accepted and approved the

commissioners' report upon that section on November

8th 1889 (Tr. pp. 7, 8, 9).

On July 13th 1891 the appellant, acting under the

direction of the Secretary of the Interior, and comply-

ing with all the rules and regulations relating to the

subject, selected the land in suit as granted to it by the

provisions of the said Act of July 27th 1866; but the

Government's officers have ever since refused to issue

the appellant a patent for the land, notwithstanding its

right thereto and demand therefor ; and notwithstanding

the appellant has not selected or received land to the



amount granted by the said Act and earned by it

(Tr. pp. II, 12).

POINTS OF CONTENTION.

It is admitted that the appellant has fully performed

all the conditions essential to earn the land grant offered

by the Act of July 27th 1866; that the land in suit

constitutes a part and parcel of the lands granted by

the indemnity provisions of that Act ; and that upon

selection thereof (July 13th 1891) the appellant became

fully entitled to a patent for this land, except for the

reasons shown in the plea.

The plea says, in effect, that Groeck made preemption

settlement and filing for the land in 1885, preemption

entry thereof in 1886, and that the patent which was

issued in pursuance of that entry conveyed to " Groeck

a perfect and legal title in fee simple, to said land." The

patent, unquestionably, conveyed but the dry legal title
;

and whatsoever right (if any) Groeck acquired to the

land, passed by virtue of the preemption entry. In

other words, the validity of Groeck's patent (except as

a conveyance in trust) depends wholly upon the validity

of his preemption entry; and unless the land was, at

the time, liable to preemption, Groeck's filing and entry

were, of course, invalid. The plea, in addition to the

assertion of Groeck's preemption, says that '' in any

event, complainant (appellant) by its long delay in

asserting any claim to said land, in filing its map of

definite location, and in offering to select said land, is

barred by its laches from asserting claim thereto."
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The decision of the case, therefore, depends upon the

true answer to these two questions:

1st. J^as this land lazofully liable {or subieci) to the

preemption entry of Groeck ?

2nd. Is the appellant^ recovery barred by its delay in

(a) definitely locating its road^ (b) selecting the land^ or

(c) bringiiig this suit ?

Unless the first question is answered negatively, the

second question is not reached.

POINTS AND AUTHORITIES.

Was the land lawfully liable to the premption entry of

Groeck ?

We say the land was not liable to such entry, because

it was then reserved {z) by law^ and' (y^) by proclamation.

(a) The land was reserved by law

:

The right of preemption is extended to every person,

qualified under the statute, " who has made, or here-

after makes, a settlement in person on the public lands

subject to preemption" etc. (Sec. 2259, U. S. R. S.).

Reserved lands are not subject to pre-emption. Section

2258 of the United States Revised vStatutes provides:

''The following classes of lands, unless otherwise specifi-

cally provided by law, shall not be subject to the rights of

pre-emption, to wit : First—Lands included in any reser-

vation by any treaty^ law, or proclamation of the President for

any purpose.'^
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This land became reserved from preemption, as soon

as the appellant's map of general route was filed and

accepted (January 3rd 1867), ^Y operation of the law

;

for Congress provided by Section 6 of the Act of July

27th 1866,

''That the Presideat of the United States shall cause the

lands to be surveyed for forty miles on both sides of the

entire line of said road after the general route shall be

fixed, and as fast as may be required by the construction of

said railroad, and the odd sections of land hereby granted

Bhall not be liable to sale or entry, or preemption, before or

after they are surveyed, except by said company, as pro-

vided in this Act."

This Act '' is a /aw as well as a conveyance, and such

effect must be given to it as will carry out the intent of

Congress " (Mo. & Kans. Co. vs. Kans. Pac. Co., 97 U. S.

497). Section 6 of the Act of July 2nd 1864 (13 St.

365) granting lands to aid in constructing the Northern

Pacific's railroad, is identical with the appellant's x\ct

under consideration ;
and it is generally understood that

the appellant's granting Act was copied from the

Northern Pacific's. In the case of Buttz vs. Nor. Pac.

Co., 119 U. S. 55-73, considering the force of section 6

of the Northern Pacific's Act in creating a reservation

of lands by the self-operating force of the law, inde-

pendently of any executive action by the land depart-

ment, Mr. Justice Field, in delivering the opinion, at

pages 71 and 72, said :

" The Act of Congress not only contemplates the filing

by the Company, in the office of the Commissioner of the

General Land Office, of a map showing the definite location

of the line of its road, and limits the grant to such alter-
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nate odd sections as have not, at that time, been reserved,

sold, granted, or otherwise appropriated, and are free from

preemption, grant, or other claims or rights ; but it also

contemplates a preliminary designation of the general

route of the road, and the exclusion from sale, entry, or pre-

emption of the adjoining odd sections within forty miles on

each side, until the definite location is made. The third (sixth)

section declares that after the general route shall be fixed,

the President shall cause the land to be surveyed for forty

miles in width on both sides of the entire line as fast as mav be

required for the construction of the road, and that the odd sec-

tions granted shall not be liable to sale, entry, or preemption,

before or after they are surveyed, except by the Company.

The general route may be considered as fixed when its gen-

eral course and direction are determined after an actual

examination of the country or from a knowledge of it, and

is designated by a line on a map showing the general

features of the adjacent country and the places through or

by which it will pass. The officers of the Land Depart-

ment are expected to exercise supervision over the matter

so as to require good faith on the part of the company in

designating the general route, and not to accept an arbi-

trary and capricious selection of the line irrespective of

the character of the country through which the road is to

be constructed. When the general route of the road is

thus fixed in good faith, and information thereof given the

Land Department by filing the map thereof with the Com-

missioner of the General Land Office, or the Secretary of

the Literior, the laiv luithdraivs from, sale or preemption the

odd sections to the extent of forty miles on each side. The

object of the law in this particular is plain: it is to preserve

the land for the company to which, in aid of the construc-

tion of the road, it is granted. Althou'^h the Act does not

require the officers of the Land Department to give notice

to the local land officers of the withdrawal of the odd sec-

tions from sale or preemption, it has been the practice of

the Department in such cases, to formally withdraw them.
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It can not be otherwise Ihan the exercise of a wise precau-

tion by the Department to give such information to the

local land officers as may serve to guide aright those seek-

ing settlements on the public lands; and thus prevent settle-

ments and expenditures connected with them which would

afterwards prove to be useless."

The quotation here made from the Buttz decision was

quoted with approval and applied to the construction of

section 6 of the appellant's Act (Mr. Justice Brewer

delivering the opinion), in the case of the United States

vs. Southern Pac. R. R. Co., 146 U. S., at pages 599-600.

Considering this section 6 it was held in the case of

the Southern Pac. R. R. Co. vs. Wiggs, 14 Saw., 574-575,

as follows :

** It does not appear to me that this language is suscepti-

ble of more than one construction and that is, that no pre-

emption right could be perfected or initiated in the face of

that prohibition till Congress sees fit to withdraw it, while

still in its power to do so, or till the whole claim of the

company for deficiency is both ascertained and satisfied."

In the case of the Southern Pac. R. R. Co. vs. Araiza,

57 Fed. Rep. 104, after quoting with approval from the

Buttz decision (supra), it is said:

''The language of the sixth section of the Acts being in

substance, and almost literally, the same, the language of

the Supreme Court above quoted is equally applicable to

the Act in question here. If, as there held, the law itself

withdraws from sale or pre-emption the odd section within

the limits named in the grant on each side of the line of

road represented by the map of general route, manifestly

it withdraws from sale or pre-emption the odd sections

within the limits named in the grant on each side of the

line of road as fixed by the map of definite location. Such
being the true construction of the statute itself, as thus
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declared by the Supreme Court, it would seem to result

necessarily that all the odd sections within the indemnity,

as well as the primary limits of the grant contained in the

Act of July 27th 1866, were withdraivn from sale or pre-

emption, without regard to the order of withdrawal promul-

gated by the Secretary of the Interior."

To the same effect are the decisions rendered in the

cases of the Southern Pac. R. R. Co. vs. Orton, 16 Saw.

157; and Nor. Pac. R. R. Co. vs. Barnes, 51 N. W. Rep. 386.

In the case of Wood vs. Beach, 156 U. S. 548-551,

where the lands in suit were within the indemnity

limits of the grant construed (see p. 549), Mr. Justice

Brewer, delivering the opinion, at pages 550-551, said:

'* These withdrawals were not merely executive acts, but

the latter one, at least, w^as in obedience to the direct com-

mand of Congress. Section 4 of the Act granting lands

to aid in the construction of what is known as the Mis-

souri, Kansas & Texas Railway (14 St., 290) is as follows :

'Sec. 4. And be it further enacted, that as soon as said

company shall file with the Secretary of the Interior maps

of its line, designating the route thereof, it shall be the

duty of said Secretary to withdraw from the market the

lands granted by this Act.'
"

(b) The land was reserved by proclamation :

As before said, section 2258 provides that lands

*' included in any reservation by * ='j^ * ^ * law,

or proclamation of the President," shall not be subject

to pre-emption. We have shown under subject head-

ing ''(a)" that this land was not subject to Groeck's

pre-emption because included in a ^'reservation by

:> * * law," independently of any other

reservation ; and we will now show that the land was
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not subject to Groeck's pre-emption because " included

in a reservation <5j/ * * * * * proclamation of

the President!*^

On March 22nd 1867 ^be Commissioner of tbe General

Land Office withdrew this land from preemption, under

direction of the Secretary of the Interior made three

days before. The withdrawal thus made (we claim, it

must be remembered, that a legislative withdrawal by the

self-operating force of section 6 of the Act as a laiv^ took

effect on January 3rd 1867, ^^^ ^^^ remained in force

continuously since, beyond the power of the land officers

to affect it by their orders) has continued in force ever

since, except in so far as interrupted by orders of the

Secretary of the Interior made on November 2nd 1869

revoking it, on December 2nd 1869 and July 26th 1870

setting aside the revocation and restoring the original

withdrawal, and on August 15th 1887 (two years after

Groeck's filing and one year after his entry) revoking

the original withdrawal. So that, in any event, the

executive withdraival of this land (as well as the legis-

lative) was in full force from March 22nd 1867 to

November 2nd 1869, ^^^ from December nth 1869 to

August 15th 1887 (Tr. pp. 6, 7) ; and as Groeck filed

in 1885 and made his preemption entry in 1886 (Tr.

22), this land was reserved from liability to preemption

when he sought to preempt it, by executive as well as

legislative withdrawal—provided the executive with-

drawal, like the legislative, was effective, independently

considered.

The withdrawal order made on March 19th 1867 W
the Secretary of the Interior, is the legal equivalent
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within the meaning of section 2258 of the Revised

Statutes, of a "reservation by * * * "^ proclamation

of the President"; and this land was as effectively

withdrawn by the order of the Secretary as if the order

had been signed by the President instead of the

Secretary. In the case of Wood vs. Beach, 156 U. S.

548-551, considering a similar withdrawal made by the

Secretary, and construing this section 2258, it was

held:

*' The fact that the withdrawals were made by order of the

Interior Department, and not by proclamation of the Fres-

dent, is immaterial." (And see cases there cited.)

In the case of Bullard vs. Des Moines R. R. Co., 122 U.

S. 167-176, the Secretary of the Interior, without

special authority, made a purely executive order with-

drawing a large area of land in Wisconsin from pre-

emption, to preserve the land from other disposition, for

the benefit of a railroad grant which it was believed

Congress intended to make ; but the withdrawal was

made in advance of any legislation upon the subject, in

aid of a grant which, whe«n thereafter made, contained

no express provision for withdrawal. Bullard settled

on the land after the executive withdrawal, but before

the Act was passed granting the land to the railroad

company for which it was withdrawn. After finding

that the withdrawal order was made on May i8th i860,

the preemption settlement made in May 1862, and the

congressional grant made on July 12th 1862, the court,

in deciding the case, at page 176, said:

'' If the lands were, at the times of these settlements

and preemption declarations, effectively withdrawn from
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settlement, sale or preemption by the orders of the Depart-

ment which we have considered, there is an end of the

plaintiff's title ; for by that withdrawal or reservation the

lands were reserved for another purpose, to which they

were ultimately appropriated by the Act of 1862, and no

title could be initiated or established, because the land

department had no right to grant it. This proposition,

which we have fully discussed, will be found supported by

the following decisions, which are decisive of the whole

controversy." (A.nd then follows a long list of decisions.)

lu the case of Hamblin vs. Western Land Co., 147 U. S.

531-537, the railroad was definitely fixed, and the laud

grant identified and finally located so as it could not be

changed without the consent of Congress, by the filing

and acceptance of a map of definite location on August

30th 1864; but on September 2nd 1869 another map of

definite location was filed, along a different route, and

the Interior Department, without authority, withdrew

the lands along the line of the new route—which with-

drawal did, but the other did not, include the land in

suit. Speaking of the effectiveness of this unauthor-

ized and purely executive withdrawal^ the opinion says

(at pages 536-537)*

*' In the first place, whether the location of tlie line in

1869 was of any validity or not, it was in fact accepted by

the Land Department, and by the letters of March 15 and
May 11, 1870, the land in controversy was, with others,

withdrawn to satisfy the grant as determined by that loca-

tion, and such a reservation by the Interior Department, it

is well settled, operates to withdraw the land from entry

under the preemption or homestead laws. Wolcott v. Des
Moines Co., 5 Wall. 681; Wolsey v. Chapman, 101 U. S.

755; Bullard v. Des Moines & Fort Dodge Railroad, 122

U. S. 167; United States v. Des Moines Navigation &c.

Co., 142 U. S. 510. As therefore the land was so situated
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that Hamblin could not make a valid homestead entry,, it

follows that he is not in a position to question the convey-

ance of the legal title by the patent from the government.'^

Is the appellant's recovery barred by its delay in

(a ) definitely locating its road, (b) selecting the land, or

(c) bringing this suit ?

Delay ^ witho2it injury^ is 7iot a bar :

Laches is not like limitation, a mere matter of the

passage of time, but principally a question as to whether

it would be inequitable to enforce the claim because of

some change in the condition of the property or rela-

tions of the parties, occasioned by the delay (Galligher

V. Caldwell, 145 U. S. 368-A. & E. Enc. of Law, Vol. 12,

pp. 540-542). Where delay has worked a wrong to the

adverse party, who has thereby been induced to do or

abstain from doing something, he who has occasioned

the wrong is denied the relief on the grounds that his

delay, under such circumstances, is a bar for laches
;

but so long as the relative position of the parties

remains the same, aud the adverse party is not directly

prejudiced by the lapse of time, delay is of no conse-

quence to equity (A. & E. Enc. of Law, Vol. 12, p. 544).

The appellee's claim is barren of equities, and unless

the appellant's delays operate, per se^ as positive bars

to this Court's jurisdiction over the case, the plea must

be denied. Groeck's pre-emption was invalid from the

beginning, because the land was not subject to pre-

emption—and time cannot make it valid, nor affect it in

any way; nor, in this case, do any aiding presumptions
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flow from the patent issued in pursuance of that invalid

entry. Presumably Groeck placed some improvement,

not alleged to have any value, upon the land, and re-

sided there from September 1885 to July 1886—^just

long enough to enable him to make the land-office proof

essential to the accomplishment of his fraud; but be-

yond this he has not occupied the land, nor made ex-

penditures for improvements. Besides, notice of such

occupancy, or of the pre-emption entry, was not brought

home to the appellant; but the entry was made before

the appellant's rights had ripened into an actionable

title—and, with notice, the appellant was not bound to

act, because it was powerless to. The appellant ac-

cepted the grant, complied with the condition of the

owner's offer by establishing its general route and filing

a map thereof, and the law preserved the land from the

effect of the invasion of trespassers, pending construc-

tion of the road, without further diligence of appellant.

Groeck made his entry, and Merrill purchased, with

full knowledge of the appellant's equities (Tr. pp. 14

15); and being in the position of purchasers with

knowledge of a prior equitable claim, they can not, in

any event, be heard to assert laches for delays of shorter

time than the statutes of limitation (Conn. Gen. Life Ins.

Co. V. Eldridge, 102 U. S. 545).

An understanding of the significance of the appel-

lant's granting Act, and the nature of the grant of

indemnity lands made by it, will clearly show that while

the delays complained of subjected the appellant to lia-

bility of forfeiture for breach of condition in time as
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between the Government and it, they are matters of no

concern to the appellees.

The nature of appellants grant

:

The grant is conferred by the words " That there be^

and hereby is, granted "
; words which have been nni-

formly constrned to make an iTnniediate transfer of the

right and title intended to be granted, in lands to be

thereafter identified. The lands to which the right

and title is thus transferred in proesenti^ are designated

in the Act as odd sections to be found in defined limits

on each side of the road when definitely located
; but

when identified, the right and title granted having been

transferred in proesenti^ the grant takes effect, by rela-

tion, as of the date of the Act—and cuts off all inter-

mediate claims, not specifically excepted from the

grant. In other words, the effect of identification is

to write into the grant a particular description of the

lands ;
and thereupon the grant is to be read as if it

contained such particular description at the time of its

passage. The rule laid down in Van Wyck v. Knevals,

106 U. S. 360-370, has been followed, uniformly since

—

,wherein it was said, at page 365 :

''The grant is one in proesenti ^ * -^ * • that is, it

imports the transfer, subject to the exceptions mentioned,

of a present interest in the lands designated. The difficulty in

immediately giving full operation to it arises from the fact

that the sections designated as granted are incapable of

indentification until the route is definitely fixed. When
that route is thus established the grant takes effect upon

the sections by relation as of the date of the Act of Con-

gress. -5^ -^ ^ * It cuts off all claims, other than those
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mentioned, to any portion of the lands from the date of

the Act, and passes the title as fully as though the sections

had then been capable of indentification."

The appellant constructed its road during the year

1888, and the map showing the definite location thereof

was filed and accepted on April 2nd 1889 (Tr. pp. 8, 9).

Until the last mentioned date the lands granted re-

mained unidentified ; but from January 3rd 1867, when

the map of general route was filed, the lands had re-

mained withdrawm; continuously, by section 6 of the

Act—and were no more liable to preemption before than

after, nor after than before, definite location (Buttz v.

Nor. Pac. R. R. Co., 119 U. S. 71). Which illustrates

that the delay, if delay there was, in nowise injured the

appellants, nor altered the status of their relations with

either the land or the appellant. It is true the Govern-

ment might have declared forfeiture for breach of

condition in time of construction ; but the government

accepted Va^ road as constructed, and approved the map

of location when filed. Construction and definite

location stand, therefore, as made within the time con-

ditioned by the granting Act ; and there having been no

breach of condition there was no delay—and without

delay there could not have been laches. From which it

follows, that if the appellant has been guilly of laches,

it must be for delays since April 2nd 1889, the date its

map of definite location was filed and accepted ; and it

will be remembered that this suit was brought on Feb-

ruary I2th 1892—within three years after the lands

granted were identified by definite location, and within

two years after (April nth 1890) the date of Groeck's
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patent. As before shown, the appellees having pur-

chased with knowledge of the appellant's prior equity

can, under no circumstances, plead the bar of laches for

a delay shorter than the period prescribed by the stat-

utes of limitation ; and the period of our statute is four

years (Sec. 343, C. C. P.). This suit was, therefore,

brought in time had a right of action affording ade-

quate relief accrued on April 2nd 1889, the first day

the lands granted became capable of identification
;
but

the wrong sought to be remedied was done on April

nth 1890, by the issue of the patent—and, as before

said, this suit was brought within two years after that

date.

Definite location of the road, on April 2nd 1889,

identified the lands transferred by the proesenti grant

made by the Act ; so that, read on the day of definite

location, the Act constituted a conveyance as of its

date, of such right or title to the identified lands, as

Congress intended to grant.

It is settled law that the Act under consideration

granted a legal title to the odd sections within the pri-

mary limits of the road, which attached, upon definite

location, as of the date of the Act (U. S. v. S. P. R. R. Co.,

146 U. S. 570—Deseret Salt Co. v. Tarpey, 142 U. S. 248);

but as to the lands within the indemnity limits it

granted a preference right to select the identified lands.

The grant to the Atlantic & Pacific Company as well

as that to the appellant, was made by the same sections

(3 and 6) of the Act under consideration
; so that a

construction of those sections for the Atlantic & Pacific

grant is necessarily a construction of them for the
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appellant's grant. Considering the nature of the right

or title conferred by this Act at the date of definite

location, and before selection, in the case of the United

States V. Colton Marble and Lime Co., 146 U. S., at pages

617 and 618, the opinion says :

'^ It might well be assumed that very likely the Atlantic

& Pacific Company would be called upon to select from the

indemnity lands a portion sufficient to make good the

deficiency in the granted limits. The right of selection

was a prospective right, and if it was to be fully exercised

no adverse title could be created to any lands within the

indemnity limits. * ->^ -^ -^ In fact every withdrawal

of lands from the aggregate of those from which selection

could be made, would more or less impair the value of

selection. * ^ * -^ That prospective right would be

impaired by the transfer of the title of a single tract."

In the case of the S. P. R. R. Co. vs. Wiggs, 14 Saw.

568, construing the indemnity provisions of the Act

now under consideration, Judge Sawyer said :

" In this case the right to select in the future, this land,

in the part limited for that purpose, vested, should there

turn out to be a deficiency, on filing the map of definite

location, thereby fixing the limit of the district for selection,

although no title to the land vested till selection. * --^ * ^

The right to select at once vests, though the title to specific

lands does not till selection is made."

In the case of Nor. Pac. R. R. Co. vs. Barnes, 51 N. W.

Rep. 401, construing a grant almost identical with the

plaintiff's here, it was held :

'* The indemnity lands are, therefore, granted equally with

the place lands within the forty-mile limits, by this Act.

They are of the ' amount of twenty sections per mile

'

granted, and the words 'there be, and hereby is, granted'
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apply to them, and pass the title. The only distinction be-

tween the two classes of land is the method by which the}'

are identified. Once identified, the company has the same

title to the one as to the other. The indemnity provision

does not make an additional grant, but simply points out

the method by which lands already granted may be identi-

fied/^

Considering the same grant the Circuit Court of

Appeals, in the case of the Nor. Pac. R. R. Co. vs. Am-

acker, 1 C. C. A. 348-9, held as follows :

'* The land grant of the Northern Pacific Railroad Com-
pany, under the Act of July 2, 1864, was a grant of quan-

tity to the extent of twenty alternate sections per mile on

each side of the line of road through the territories of the

United States, and ten alternate sections of land on each

side of the road whenever it should pass through a State.

^ ¥c ^ ^ The grant was, therefore, not only one of

quantity, but it was also in the nature of a float, to be

located within the limits of certain exterior boundaries

containing such a number of odd numbered sections as

would enable the company to obtain by selection within

such exterior boundaries, the full quantity of land granted.'^

As said in the Barnes case (51 N. W. Rep. 401)^

'^ The indemnity provision does not make an additional

grant, but simply points out the method by which lands

already granted may be identified.'^ The Act trans-

ferred, as of its date, 2. present or immediate interest in

a specified quantity of land designated by general de-

scription, and upon the filing of the map of general

route withdrew those lands from liability of disposal

otherwise than to the appellant, pending particular

identification of the lands. No selection of the lands

in the primary limits being required, identification is

completed by definite location alone ; and so it is said
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that the title granted diwi. the lands granted dLro^hrong^it

together by definite location. As it could not be known

at the date of the grant whether all, or what portion, of

the indemnity lands would be required to supply the

deficiency of quantity because of prior disposition in

the primary limits, the Act requires that the indemnity

lands '^ be selected under the direction of the Secretary

of the Interior;" and it is well settled by the decisions

that until, after definite location, such selection is made,

the right or title to any particular tract of indemnity

land remains inchoate. The corresponding provision

in some of the railroad land grants is that the indem-

nity lands be selected " subject to the approval of the

Secretary of the Interior;" and in construing those

grants it has been held that the grantee's title to a

particular tract is not specific until, after definite loca-

tion and selection, the selection is approved by the

Secretary. In the case of Chicago Ry. Co. vs. Sioux

City Ry. Co., 3 McCrary's Reports at page 300, it was

held :

''The lands in place and the indemnity lands were

granted by Congress for precisely the same purpose. The
intention of the grantor with respect to them was exactly

the same. The mode of making the title of the trustee

specific was different, but when that title became certain in

the trustee by the location of the definite line in one case,

and by selection in the other, it was the duty of the trustee

to apply the two kinds of land to precisely the same trust."

In Wis. Cent. R. R. Co. v. Price Co., 133 U. S. 496, it

was held (syl.) :

''5. The title conferred by the grant was imperfect

i.until the land was indentified by the location of the road
;
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but when the route of the road was fixed, the sections

granted became susceptible of identification, and tlie

title attached to them and took effect as of the date of the

grant, so as to cut off all intervening claims.

9. No title to the indemnity lands becomes vested in

any company until the selections are made, and they have

been approved of, as provided by the statute, by the

Secretary of the Interior ;
until which time such indem-

nity lands are not subject to taxation."

The Wisconsin Central case v/as decided along the

principle that lands became subject to taxation at that

stage of title when the restrictions upon possession are

removed ; and it was held that the restrictions were

removed at definite location as to the primary lands,

but not until approved selection as to the indemnity

lands. It follows, therefore, that the appellant had no

action at law before selection—and until the patent

issued to Groeck it had no actionable equitable right.

Until the road was definitely located (April 2nd 18S9)

appellant was not entitled to select this land, because

it was not identified ; and it applied to select it on July

13th 1 89 1. But had the selection been made on the

earliest day permissible (April 2nd 1889) this suit,

brought on February 12 1892, was in time; which, in

connection with the fact that Groeck's entry upon

which the patent depends was made before the appel-

lant could have selected, demonstrates that it is of no

consequence to the appellees' claim whether the selec-

tion was delayed or not.

The rejection of appellaiifs list immaterial :

On July 13th 1891 the appellant, acting " under the

direction of the Secretary of the Interior," selected the
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! land in suit (Tr. p. ii); but the plea says that the selec-

tion was rejected by the local land-officers and the

' Commissioner. The bill and plea in this case and in

the case of the Southern Pac. R. R. Co. v. Smith, are

] identical as to their allegations about the Company's

right to select, its application to select, and the rejec-

tion thereof—except here the plea says the selection

was rejected by the local land-officers and the Com-

missioner, and in the Smith case the corresponding

allegation of the plea was . that the Secretary of the

Interior rejected the selection. The two cases were

argued together, and decided on the same day. As to

the effect of the application to select, and its rejection,

it was held in the Smith case (74 Fed. Rep., 591):

''The plea further alleges that from March 3, 1871 to

October 3, 1887 the complainant did not select, or apply to

select, the lands involved in this suit, as indemnity lands,

under the direction of the Secretary of the Interior, or

otherwise ;
and the defendants deny that the Secretary of

the Interior approved the complainant's application to

select the lands in controversy, and allege that he rejected

the same. ^ * ^ -^ The lands in controversy being

within the indemnity limits of the complainant's grant,

and being at the time of attempted selection vacant and
unappropriated, to which the United States had full title,

and not fully within any exception to the grant, and the

' complainant having done all in its power to select them by
filing in the proper land office its claim to them in due

i form, accompanied by the affidavits and certificates re-

quired by law, and paying the proper fees, I think it clear

that it is entitled to maintain the present bill."

Even in cases where, under the provisions of the

granting Act, the Secretary's approval is required, he
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can not act capriciously
;
and (in equity) the right to

approval is equivalent to approval—for '' equity looks

on that as done which ought to have been done."

The following quotations are copied from the citation

notes on page 641, Vol. 1, Am. & E. En. of Law, under the

title "Approve" etc.:

'' Even if the phrase * approved hilV were introduced, I

think it could only mean a bill- to which no reasonable

objection could be made, and which ought to he approved.

(Hodgson vs. Davies, 2 Campbell 530).''

" So where one agrees to execute to another a note with

'good and approved freehold surety' the latter can not

arbitrarily refuse the surety; it is sufficient if the surety be

good freehold surety, vjorthy of approval. (Andis vs. Per-

sonett, 9 N. E. Rep. 101)"

*' On a sale for 'approved ' indorsed paper, the construc-

tion of the law is, paper which ought to be approved. (Guier

& Diehl vs. Page, 4 S. & R. (Pa.), I)"

On such sale the burden of proof is thrown upon the

vendee to show that it was such a note as the vendor ought

to have received and approved. (Mills vs. Hunt, 20 Wend.

(N. Y.) 431)"

In the Wiggs case, cited supra, the plaintiff's selection

was presented after the Government patented the land to

Wiggs, and the selection was rejected by the Register

and Receiver when presented. The List was in the

required form for such selections, and accompanied by

the requisite fees. Speaking of this selection Judge

Sawyer, at page 570 (14 Saw.), said that the Company

had thus " selected the lands so far as it could make a

selection without the concurrence of the department.'^
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(a) ^s to delay in definite location :

The Government, the vendor under the contract,

accepted and approved the road as constructed in time,

and the map as filed in time—and, therefore, there was

no delay ; but even had the road not been constructed

at all, nor the map filed, it would be of no consequence

to the appellees. In Van Wyck v. Knevals, 106 U. S.

368-9, where that portion of the road opposite the land

in suit had not been constructed at all, it was said

:

"If the whole of the road has not thus been completed,

the forfeiture consequent thereon can be asserted only by

the grantor y the United States through judicial proceedings,

or through the action of Congress (Schulenberg v. Horri-

man, 21 Wall. 44). K third party can not take upon him-

self to enforce conditions attached to the grant, when the

Government does not complain of their breach."

But, as before when shown, this land was reserved

from, all liability to Groeck's claim—and his relations

and conditions were in nowise affected by the location,

whenever made.

(b) Was the selection in time?

This land was reserved, and not subject to Groeck's

preemption, even though 7io selection had been made.

As said by Judge Sawyer, construing this grant in the

case of the Southern Pac. R. R. Co. v. Wiggs, 14 Saw.

574 :

*' It does not appear to me that this language is suscepti-

ble of more than one construction, and that is that no pre-

emption right could be perfected or initiated in the face of

that prohibition until Congress sees fit to withdraw it, while

still in its power to do so, or till the whole claim of the

company for deficiency is both ascertained and satisfied.



•28

As Congress did not see fit to put any limitation upon the

time for selection, neither the Secretary of the Interior nor

the Courts are authorized to prescribe such limitation."

This is evidently the view of the United States Su-

preme Court—for it is remarked in U. S. v. Colton M. &

L. Co., 146 U. S. 618, distinguishing between the nature

of the grantee's rights to the primary and indemnity

lands, that:

*' It must be borne in mind that these lands were in the

granted limits of the Southern Pacific, and that they were

not lands in respect to which that company would have a

right of selection, and might defer the exercise of that right

until such time as suited it.'*

(c) T/iis suit was brought m time :

The appellees, having bought with knowledge of

appellant's prior equity, can not complain (if at all) of

any period shorter than that prescribed by the statutes

of limitations—and the shortest statute applicable is

four years. Until selection the appellant had no action-

able right; nor could adequate relief be obtained until

the patent issued to Groeck. The suit was brought in

less than three years after definite location, in less

than three years after the earliest date at which the

land could have been selected, in less than two years

after Groeck's patent issued, and in less than one year

after selection.

Respectfully suhnitted^

WM. F. HEREIN,
JOHN GARBER, and

WM. SINGER, JR.,

Counsel for Appellant.
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The defense to this suit embodies two general

propositions.

I.

The land in controversy, at the date of

DEFENDANT GrOECK'S ENTRY THEREON, WAS

EQUALLY SUBJECT TO ENTY BY A SETTLER, OR

SELECTION BY PLAINTIFF, UNDER THE DIREC-

TION OF THE Secretary of the . Interior,

UNLESS RESERVED BY EXECUTIVE ORDER, AND

THE ACTS OF THE LAND DEPARTMENT IN PER-

MITTING PLAINTIFF TO ENTER THE SAME AND IN

ISSUING A PATENT TO HIM OPERATED AS A RE-



VOCATION IN PART OF ANY PRIOR ORDER OF

WITHDRAWAL.

II.

That whether the foregoing proposition

be well founded or not, plaintiff is in this

suit barred by reason of its laches it not

exercising diligence in definitely locat-

ing its road, selecting the land, and com-

mencing this suit.

PROPOSITION I.

Under this head :iiid included in tliis proposi-

tion, we contend:

1. That appellant's orrant is not an absolute

grant of quantity, the word "amount" in section

three of the granting act in view of the indemnity

and other provisions being used simpl}^ as a

word of enumeration and having no greater force

or effect than would the word "number," "ex-

tent," or "limit."

2. That the act under which appellant claims

is a grant in praesenti of the specific alternate

odd sections within twenty miles on each side of

the road as definitely \oQAiQ^ and of tkrse only^

with the privilege of supplying losses occurring

within the granted limits from the indemnity

limits by selections under the directions of the

Secretary of the Interior.



3- That the right to acquire indemnity lands

is dependent upon the status of the land at the

date of selection, and when patented to the com-

pany the title relates back only to the time of

selection.

4. That the words "hereby granted" in sec-

tion six of the aforesaid granting act refer only

to the alternate odd sections within twenty miles

of the line of road on each side, and said section

six operates to withdraw only the lands within

the primary limits.

5. That the withdrawal of the alternate odd

sections within the indemnity limit of appellant's

grant is dependent solely upon executive action;

and that any executive withdrawal thereof coull

be revoked in part, or as a whole, at any time and

said land restored to the public domain.

6. That the words "under the direction of

the Secretary of the Interior," in section 3 of

said act mean in accordance with the rules and

regulations promulgated by the Secretary of the

Interior and subject to his supervision and ap-

proval.

The uniform rulings of the land department

for a great many years confirm these views.

There have been but three general classes of

railroad land grants recognized by the land de-

partment.

I. A grant of quantity as the grant to the



Burlington and Missouri River Railroad (13

Statute, 350), which had no lateral limits and

contained no indemnity provisions.

2. A grant of lands in place.

3. A grant of lands in place for a certain dis-

tance on each side of the line of the road with a

provision for selecting other lands within re-

stricted limits under certain regulations to sup-

ply losses in place, as the grants of 1856 and the

grant under which appellant claims.

CONSTRUCTION OF THE LAND DEPARTMENT.

Pre-emption claims were allowed on indemnity

grant lands by order of the General Land Office

as early as 1858.

Lester's Land Laws and Regulations, 51 1.

By the method of procedure of the Interior De-

partment provided for making indemnity selec-

tions under railroad grants and which were

adopted January 24th, 1867, the selecting agent

is required to state in an affidavit among other

things, "That the said lands arc vacant unappro-

priated^ and are not interdicted or reserved

lands."

Zabriskie's Land Laws of the U. S., p. 285.

Upon the filing of an indemnity selection if

found correct, the register and receiver of the

local land office are required to certify, amorg



other things, ''nor is there any homestead^ pre-

emption^ state or other valid claim to any portion

oj said lands on file or of record in fny office

y

Id., 286.

On March 22d, 1867, the Commissioner of the

General Land Office in a letter of instruction to

the registers and receivers of the local land offices

construed the grant to appellant under the said

act of 1866 in these words: "The grant for this

road is found in the i8th section of the above act.

By that section this company is granted every

alternate or odd numbered section of public land

for ten sections in width on each side of the line

of route, and indemnity for lands sold, reserved

or otherwise appropriated within the grant, from

the alternate odd sections of unappropriated land

not more than ten miles beyond the limits of the

granted sections. The limits oj the grant theri

are tzventy miles 07i each side of the road, and of

the indemnity, thirty miles on each side."

Zabriskie's Land Laws of the U. S., 293.

In 1879 Secretary Schurz held that under a

grant similar to appellant's the grant will not

operate upon indemnity lands until the same have

been selected in the manner provided by law.

Blodgett vs. Cal. and Or. R. R. Co. Copp's

Public Land Laws, 814.

The whole subject of selecting indemnity



lands for appellant is placed, "Under the direc-

tion of the Secretary of the Interior." The

power to direct a proceeding implies not merely

oversight in minor details, but control, supervis-

ion, discretion^ and power to adjudge when, in

what manner, to what extent, the statute requires

the exercise of such coutrol and discretion as to

give the public as well as the grantee all the

rights and privileges grauted by law.

N. P. R. R. Co., II Dec. Dept. Int., 511.

Knight vs. Uuited Land Ass'n, 142 U. vS.,

161.

Elliug vs. Thexton, 16 Pac. Rep., 93.

In Brady vs. S. P. R. R. Co. it appears that

Brady entered upon the land there in contest

prior to the revocation of the order of witlidrawal

and was permitted to make a homestead entry

thereon, and upon an appeal from the decision

awarding him the land the acting Secretary of

the Interior sa3^s: "If it is within the power of

the department to revoke the withdrawal as to

all the lands, it surely has the power to revoke

the withdrawal of part of said land, and the deci-

sions of the department that hai'e crystalized into

a general rule may become as effctive for that

purpose as the order of the Secretary directly

zvithdrawing all the lands. All questions as to

the preference rights of settlers to the public

lands must be raised and decided in the local



office, and a failure so to assert their rights and

to bring the same before the general land office

by appeal will estop them from asserting their

rights."

Brad}- vs. S. P. R. R. Co., V Dec. Dept.

Int., 658.

On May 20th, 1887, Secretary Lamar in a let-

ter to the President, set forth a list of a vast

number of withdrawals of railroad indemnity

lands, of which he says: "These withdrawals,

as shown b}^ this table, have been running and

continued in operation for more than two years

in the case of the Ainsworth and Swank Creek

Railroad to nearly thirt^^-seven years in that of

the Mobile and Ohio.

"Under the rulings of this department, no

settler can acquire any right under any ot the

general land laws to any part of the public

domain, so long as the same remains withdrawal

by order of the President or by his authority.

"There seems to be no valid reason why these

orders of withdrawal should not be revoked.

Obstructions in the way of bojia fide settlement of

tJie public domain should be removed as speedily

as possible after the reasons which created them

have ceased to exists The Secretary then

suggested that notice be given to the managers

of said Railroads to show cause why the with-

drawal of indemnity lands for their benefit should
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not be revoked. This action was approved by

the President, an order to show cause made by

the Secretary, and after answer made to said

order by the appellant here and many other

Railroad Companies the Secretary filed an

elaborate decision in the matter of the Atlantic

and Pacific Railroad Company, the terms of the

grant to which are identical with those of the

grant t>) appellant and are contained in the same

act. 14 Stat. 292.

The Secretary sa3's: ^^ Noiu here was a grant

to the free alternate odd nionbered sections to be

foH7id within ticenty miles on each side of the

road in the States and within forty miles in the

Territories with the right to take the free odd

numbered sections found within a further limit

of ten miles, as indemnity for lands lost in the

granted limit; the order was for the survey of the

land 'for forty miles in width' or only to the

extent of the granted limit in the Territories^ and

ten miles beyond the granted and indemnity limit

in the States. While surve3's were to be made

to this extent the withdra'val of lands after the

general route shall be fixed from sale or cntr}^ or

pre-emption before or after survev only related

to ^ the odd sections hereby granted' this plain

statement shows the contract of tJie Government

was to give the stated quantity of land if it could

be foundfree within the granted limit. As to

the indemnity land the Secretary says: "Here



the interest of the Company was so remote and

contingent being a mere potentiality and not a

gi^ant^ that congress declined to order a with-

drawal for the benefit of the same, or even a

survey within the territories.

"// is appa ent from the granting clause oj said

act that the grant zuas not one of quantity^ but for

a certaiji number of sections in place; and if not

there then it gave the privilege of looking for the

deficiency in restricted limits. Had congress

intended the compan}^ should absolutely have the

full quantity of land designated it would not

have restricted the right to select the odd sections

within ten miles, but would have placed no limit

upon the right of selection, as in this case of the

Burlington and Missouri River Railroad. (98 U.

S. 334-)

"On a full consideration of the whole subject I

conclude that the withdrawal for indemnity

purposes if permissible under the law was solely

by executive authority and may be revoked by

the same authority; that such revocation would

not be a violation of either law or equity and that

said lands have been so lojtg withheld for the

benefit of the Company^ the time has arrived

ivhen public policy and justice demand the with-

drawal to be revoked and some regard hadfor the

rights of those seeking and breeding homes on the

public domain.
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''If I had any doubt I should be confirmed in

this course b}/ what may be regarded as a distinct

recognition by congress of the correctness of its

policy to be found in section 3 of the act of April

2ist, 1876 (19 Stats., 35), where it is said:

" 'That all such pre-emption and homestead

entries, which may have been made by the

permission of the land department, or in pursuance

of the rules and instructions thereof, within the

• limits of any land grant at a time subsequent to

the expiration of such grants shall be deemed

vaJid; and a compliance with the laws and the

making of the proof required shall entitle the

holder of such claims to a patent.'
"

6 Dec. Dept. Int., 77, 79, 84-93.

The Secretary thereupon made an order

revoking the withdrawal of indemnity lands upon

the lines of a great number of railroads including

plaintiff's.

Id., 84-93.

Indemnity cannot be allowed for losses

sustained through the erroneous certification of

lands in place to another comoany, or for lands

sold by the government after definite location of

of the road. The remedy in such cases must be

sought in Court.

Secretary Lamar, 6 Dec. Dept. Int., 196.
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In a leading case cited by Secretary Vilas in-

volving the construction ofan act granting lands

to the Norrhern Pacific Company, the granting

and withdrawal clauses of which are in the exact

language of those under which the appellant

claims, the Secretary says in a very lengthy de-

cision: "In my opinion, and it is with great def-

erence that I present it, the granting act did not

only not authorize a withdrawal of lands within

the indemnity limit, but forbade it. The differ-

ence between lands in the granted limit and lands

in the indemnity limit, and between the time and

manner in which the title of the United States

changes to and vests in the grantee accordingly

as lands are within one or the other of these

limits, has been clearly defined by the Supreme

Court, and it is sufficient to state the well settled

rules upon this subject."

As to lands in the primary or granted limits:

"The title to the alternate sections to be taken

within the limit when all the odd sections are

granted, becomes fixed, ascertained and perfected

by this location of the line of road, and in case

of each road the title dates back to the act ofCon-

gress."

St. Paul R. R. Co. vs. Winona R. R. Co.,

112 U. S., 726.

Mo. Kas. & Tex. R. R. Co. vs. Kas. Pac.

R. R. Co., 97 U. S., 491-501.

Van Wyck vs. Knevals, 106 U. S., 360.
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Cedar Rapids Co. vs. Herring, i lo U. S.,

27.

Grinnell vs. R. R. Co., 103 U. S., 739.

As to indemnity limits:

''The time when the rights to lands become

vested which are to be selected within given lim-

its under these land grants, whether the selec-

tion is in lien of lands deficient within the pri-

mary limits of the grant, or of lands which for

other reasons are to be selected within certain

secondar}^ limits, is different in regard to those

that are ascertained within the primary limi of

the location of the line of the road. In R37an vs.

R. R. Co., 99 U. S., 382, the Court speaking of a

contest of lands of this class, said: 'It is within

the secondary c>r indemnity territory where that

deficiency was to be supplied. The railroad

company had not and co'ild not have any clpim

to it until specificalh^ selected as it was for that

purpose. ''' '^ * with respect to the lieu lands

as they are called the right was only a float, and

attached to no specific tracts, until the se-

lection was actually mide in the manner de-

scribed.' " Continuing, the Secretary says: "It

was a vast grant, and even as so limited a threat-

ening shadow to fall on the settling of the North-

west. Well might Congress say, 'the lands

granted you shall have, but you shall tie up no
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more from the actual settler to the prevention of

development.' "

In speaking of the rule of the land department

requiring a specification of losses in making se-

lections the Secretary further says: "It was in

obedience to the last clause that this company

filed on the 25th of October, 1887, the list of par-

ticular deficiencies upon which the claim of se-

lections in list No. 2 before mentioned was based.

That list excellently illustra*^es the necessity for

the rule mentioned. Since 1883 the claim of this

company to take the 58,000 acres in list No. 2

has remained a cloud upon all the lands em-

braced within it. Yet when called upon to spec-

ify particular lands lost from the granted limits

for which such a right of selection can vest, only

4011 acres are shown, except by claiming in-

demnity for about 55,000 acres of land for the

most part not particularly defined, lying within

the Yakima Indian Reservation * * * fhe

tracts listed as lost to the grant because lyings:

within the Yakima Indian Reservation in fact

passed to the company by the grant, and afford

no basis to select others in lieu thereof."

The facts recited in this decision show the

imperative necessity of having all lieu land se-

lections subject to the final examination and ap-

proval of the Secretary of the Interior.

Northern Pacific R. R. vs. Miller, VII,

Dec. Dept. Int., 100.
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A homestead entry allowed for lands embraced

within an indemnity withdrawal is not illegal,

and on the revocation of the withdrawal is re-

lieved from conflict with the railroad grant, if no

selection of the land has been made thereunder.

Mndgett vs Dubuque and Sioux City R.

R. Co., VII Dec. Dept. Int., 242.

Secretary Noble held iu S. P. R. R. Co. vs.

Barry that "a settlement acquired and maiu-

tained iu good faith after the revocation of an in-

demnity withdrawal is entitled to priorit}^ as

a^^ainst a subsequent selection by the companv."

S. P, R. R. vs. Barry, XI Dec. Dept. Int.,

494.

In N. P. R. R. Co. vs. Walters, referring to

tiie decision in the Price County case, 113 U. S.,

496, and the cases there cited, theSecretarv says:

"I do net think it was intended to overthrow this

long line of decisions and to lay down a different

rule in the case of St. Paul and Pac. R. R. Co.

vs. N. P. R. R. Co., 139 U. S., T. In that case it

w^as held that there not being a sufficient quan-

tity *-f lands in Minnesota to meet the require-

ments of the N. P. R. R. Co., the lands there in

question (being those which were in the granted

limits as shown by the map of general route and

withdrawal thereunder, and within the indemnity

limits on definite location) were so appropriated

as to come within the terms of exceptions in the



15

subsequent grant and that as to those lands no

selection was necessary to preserve said com-

pany's right against the subsequent grantee."

The grant to the "subsequent grantee" there ex-

cepted all lands reserved by any competejit au-

thority.

N. P. R. R. Co, vs. Walters, XIII Dec.

Dept. Int., 145.

In the S. P. R. R. Co. vs. McWharter it was

urged under the authority of the decision in 139

U. S., I, that the act making the grant withdrew

the land "in the forty mile limit" and that no

selection was required to save the company's

right of selection, it being shown that there was

a deficiency in the grant. Secretary Noble says

in his decision in this case: "I deem it unnec-

essary to refer to the decision (139 U. S., i), fur-

ther than to say it has no application to the facts

in this case.

"I might remark in passing that if the con-

struction insisted upon by counsel be correct

then a reservation exists ten miles beyond the

indemnity limit of this grant in this State, as it

is limited to thirty miles on each side of the road

in the selection of its indemnity.

^^ The withdrawalcontemplated by the sixth sec-

tion of this act has beeri unijormly construed to

relate oitly to the primary or granted lands ^ and

the validity of any further withdrawal upon the
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filing of said map rests entirely upon executive

action."

S. P. R. R. Co. vs. McWharter, XIV Dec,

Dept. Int., 6io.

Secretary Smith in a similar case to the above

considered the decision in 139 U. S., i, and held

that the fact that a dcfin't exists in the ^^rant

does not relieve the conip myJrom the necessity of

selection to acquire title to indemnity lands.

N. P. R. R. Co. vs. Davidson, XVI Dec.

Dept. Int., 457.

A homestead entry of land included within an

indemnity withdrawal but for which the x\^\\\. of

selection had not been asserted at the date of final

proof, and prior to the revocation of the with-

drawal, is not defeated bv a mere protest of the

company against the final proof filed zvhile the

withdrawal is in force.

S. P. R. R. Co. vs. Waters, XVII Dec.

Dept. Int., 270.

In a recent case decided by Secretary Smith,

March, 1894, it was again insisted by the com-

pan}^ that there was a statutory withdrawal of the

odd sections within its indemnitv limit. The

Secretary in his decision sa3^s: "// has been the

uniform construction of this department that the

requirement to luithdraw land on account of the

Pacific railroad grants upon the location of the
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roads extended only to the g^^anted limits; that

all withdrawals of indemnity lands on account of

these grants rests on executive action alone, and

consequently that such indemnity withdrawals

might be revoked whenever in the judgment of

the Secretary of the Interior the necessities of the

case required it. ^ * * The decision of the

Supreme Court in the case of the St. Paul and

Pac. R. R. vs. N. P. R. R. Co. (139 U. S., i)

IS not authority for holding that any rights at-

tached within the indemnity limits prior to se-

lection^ sufficient to amount to an appropriation

of the land as against the United States and

bar other disposition of the same^ for if it is

then the orders of August 15th, 1887, were

ineffective, as restoration could not be made of

lands already appropriated. * * * ^5

between the two grant claimants it may how-

ever be admitted that all the lands within the

indemnity limits will but parti}- satisfy the in-

demnity grant, and as against such subsequent

grant the Court holds that nothing can be taken

within such indemnity limit, as b}^ its own

admission the^^ became appropriated upon the

definite location of the line of road on account of

which the prior grant was made. That this was

as far as the Court meant to go in that case

clearly appears by its decision in the case of the

U S. vs. Colton Marble and Lime Co. (146 U. S.

615). In that case the Court says:
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(( i>'The ordinary rule with respect to land with-

in indemnity limits is that no title passes until

selection. Where as here the deficiency in the

granted limit is so great that all the indemnity

lands will not make good the loss, it has been

held in a contest between two railroad companies,

that no formal action was necessary to give them

to the one having the older grant as against the

other company.'

''I see nothing in the argument of counsel to

warrant a charge in the uniform construction of

these grants."

Southern Pacific R. R. Co. t8 Dec. Dept.

Int., 314.

In N. P. R. R. Co. vs. Lillethum, 21 Dec. Dept.

Int. 487, it was s renuously urged that indemnity

land is land "Hereby granted" and was with-

drawn from sale by the granting act, and Beach

vs. Wood was cited as authority for this position.

Secretar}^ Smith, in ruling against the company,

says: "It is not necessary to make further

citations as to a construction so well settled and

which ma}^ be said emphatically to be uniform."

The right of the S. P. R. R. Company to select

indemnity land is dependent on the status of the

land at date of selection.

S. P. R. R. Co. vs. McKinley, 22 Dec. Dept.

Int., 496.
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Secretary Francis held that land within the

indemnity limits of the N. P. R. R. Co. is open

to settlement and entry

N. P. R. R. Co. vs. Ayers, 24 Dec. Dept.

Int., 40.

So held Secretary Bliss, the present Secretary.

Mnller vs. N. P. R. R. Co. 24 Dec. Dept.

Int., 436.

If a different constrnction is placed by this

Conrt npon the grant in question then the whole

system adopted by the Land Department of the

United States for the administration ofappellants

and all similar indemnity land grants and so

long followed by that department has been

erroneous, and will be overthrown.

As additional instances:

1. It is held that odd sections within the

primary limit which where not free at the time

of filing the map of definite location could not

pass to the company but t at odd sections within

the indemnity limit which though not free at the

date of definite location became free afterwards

could be selected as lieu lands.

Ryan vs. C. P. R. R. Co. 99. U. S. 282.

2. The Statute (10 Statute 244 and Sec. 2357

Rev. St.) provides that the price to be paid for

alternate reserved sections along the line of a

railroad within the limitgranted shdM be $2.50



20

per acre and this Statute has been restricted to

lands within \\\^ primary limit of the grant.

Zabrieskie, 293.

3. The Act of June 22, 1874 (18 St. 194),

provides that in the adjustment of all railroad

land grants if any of the lands granted be found

in the possession of an actual settler, whose eniry

or filing has been allowed at the time at which,

by the decision of the land office, the right of

said road was declared to have attached, the

grantee upon relinquishment might select an

equal quantity of other lands in lieu thereof

from any of the public lands not mineral within

the limits of its grant.

But it is held that lands within the indemnity

limit of t' e grant do not afford a basis for

relinquishment and selection under this act.

St. Paul and Sioux City R. R. Co 10 Dec.

Dept. Int., 50.

U. S. vs. St. Paul and Sioux City R. R.

Co., 10 Dec. Dept. Int., 309.

Instruction to Registers and Receivers 1

1

Dec. Dept. Int., 434.

The above authorities contain a history of the

uniform construction of plaintiffs grant and

other similar grants by the officers of the land

department for a long period of 3'ears. These

officers in the exp-essive language of the Supreme
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Court "are usually able men and masters of the

subject."

If there were any ambiguity or doubt then

such a practice begun so early and continued so

long would be in the highest degree persuasive

if not absolutely controlling in its effect.

U. S. vs. Graham, no U. 219.

U. S. vs. Philbrick, 120 U. S. 59.

Hasting D. R. R. Co. vs. Whitney, 132

U. S. 161.

Noble vs. Union River Logging Co., 147

U. S. 965.

In U. S. vs. Burlington & Missouri River R.

R. Co., Supra, this Court said: "This uniform

action is as potential and as conclusive of the

soundness of the construction as if it had been

declared by judicial decision. It can not at this

day be called in question."

THE WITHDRAWAL CLAUSE FURTHER CONSID-

ERED.

Many of the acts passed by Congress in 1856,

granting lands in aid of railroads, including

those to' Iowa, Wisconsin and Minnesota, con-

tained withdrawal clauses similar to that in

plaintiffs grant. They provided that the lands

"hereby granted for and on account of said roads

shall be exclusively applied in the construction
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of that road for and on account of which said

lands are hereby granted." Such provisions

formed part of the acts construed in the Herring

case, no U. S., 27; the Barney case, 117 U. S.,

228; the Price County case, 133 U. S., 496; and

in U. S. vs. The Mo. K. T. R. R. Co., 141

U. S., 358. These are as strong expressions as

are found in plaintiff's grant, and it has never

been held that tliey constituted legislative with-

drawals of indemnity lands even after definite

location of the line of road.

Many decisions have been rendered bv tlie

Circuit Courts in reference to lands within the

primary limits of the o^rant to the Northern Pa-

cific Com pan v and situated in Territories; none

of which declare that the act creating the grant

withdrew the land from market beyond the pri-

mary limit. Nearly all of them quote the Butz

case as authority for the doctrine that within the

Territories the land is withdrawn for forty miles

on each side of the road. By t*iese decisions the

expressions ^"limits of the ^^rant^^ ^hvithin its

^rant^^ ^^lands hereby granted^^ are restricted to

lands in the primary limits.

Denny vs. Dobson, 32 Fed., 899.

N. P. R. R. Co. vs. Cannon, 46 Fed. Rep.,

224.

N. P. R. R. Co. vs. Amacker, 46 Fed.,

223.
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N. P. R. R. Co. vs. Cannon et al., 46 Fed.,

237-

N. P. R. R. Co. vs. Sanders, 47 Fed., 239.

U. S. vs. Ordway, 30 Fed., 30.

On the principle that the expression of one

thing is the exclusion of another, is it not the

effect of all these decisions to declare that lands

within the indenmit}^ limits of the Northern Pa-

cific Railroad grant are not withdrawn from mar-

ket by the granting act?

In Denn}' vs. Dobson, the Court said: "There

does not appear to be any serious question as to

the lateral extent of the grant. The act of Con-

gress makes that depend upon the location of the

road, whether in a Territory or in a State. If in

the former, the grant has twice the extent that it

has when located in the latter."

All the decisions of the U. S. Supreme Court

holding plaintiff's and other similar grants to be

in presenti limit the expression to lands within

the primary limits.

In a very recent decision, the U. S. Supreme

Court, in construing the grant to the N. P. R.

R. Co., said: "Neither is it intended to ques-

tion the rule that the title to indemnity lands

dates from selection and notfrom grant.

N- P. R. R. Co. vs. Musser-Sauntry Land

Log. and Mfg. Co., 18 Sup. Ct. Rep.,

205.
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If then title to indemnity lands does not when

selected relate back to the date of the grant, they

are not within the terms "lands hereby granted,"

which necessarily refer to a present grant. Con-

gress in this case granted certain specific lands

and a mere privilege to the company to select if

it chose other lands lo snpply deiiciencies.

We are not without legislative construction as

to the extent of the withdrawal contemplated as

is disclosed by the grant to the Texas Pacific R.

R. Co.

The lines of every one of three great roads

having land grants in almost the same language

lay through two States and from two to tour Ter-

ritories—The Northern Pacific, the Atlantic

Pacific, and the TexMs Pacific. The granting

acts of the two former in general terms granted

"every alternate section designated by odd num-

bers to the amount of twenty alternative sections

through the Territories, and ten alternative sec-

tions through tl:e States, and created a legisla-

tive withdrawal of "the lands hereby granted."

For nearly a thousand miles the line of the

Texas Pacific road lay through the State of

Texas, in which State the government owned no

land, and for that reason it became necessary to

ou-iit that State from the terms of both the grant-

ing and withdrawal clauses. The latter author-

izes the Secretar}^ of the Interior, upon filing the
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map of general route to "cause the lands within

forty miles on each side of said designated route

within the territories and twenty miles within

the State of California to be withdrawn from pre-

emption, etc., but provides that the homestead

and pre-emption laws are extended to all other

lands in the United States along the line of said

road when surveyed, 'except those hereby grant-

ed to said company.' " This grant was made

March 3d, 1871.

16 U. S. Stat." at Large, 573.

The proviso is the same in all three grants

and lands within the indemnity limits are cer-

tainly "on the line of said road."

In the Wiggs case, plaintiff's map of 1867

v/as treated by plaintiff and found by the Court

to be a map of definite location; it was also

alleged in that case that all the lands in the

indemnity limits of plaintiff's grant would only

in part supply the deficiencies in the granted

limits. The construction placed upon the grant-

ing act by the land department does not appear

to have been considered, nor does it appear from

the decision that the Court was apprised of the

fact that the executive order of withdrawal had

been revoked. The question of laches was not

considered; the complaint alleges that the

selection list was rejected for the sole reason that

said land waspatented by Walter Wiggs. There
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too it appears that the complainant contested

Wiggs's right to preempt the land through all

the various departments of the laud office to final

decision by the Secretary.

In this case, in the Wiggs case, and in

the Araiza case the cases of Buttz vs.

N. P. R. R. Co., and Denny vs. Dobson

appear to have been construed by tlie learned

Judges who decided the three former as announc-

ing the doctrine that on filing the map of general

route by the grantee, the law withdrew from

other disposition the land within forty miles (^f

the line of road through states, as well as terri-

tories, while as already shown they appear to

have held the contrarv as to the line through

states, by limiting the withdrawal to the lines of

the granted limits in the Territories.

Plaintiff's allegaMon here as to its map of

designated route is so worded that it is difficult

to determine whether it is to be considered a map

of general route or of definite location. Certainly

plaintiff cannot claim that it is a map of definite

location for the purpose of fixing the time when

its grant takes effect as to lands in the primary

limits and not one of definite locatron, for the

purpose of determining the time when its right

to se'ect indemnity land first arose.

What Justice Brewer said regarding a legisla-

tive withdrawal in . Wood vs. Beach was un-
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necessar}^ to the decision of that case, as the land

there involved had been withdrawn by t!;e land

department and Wood was a mere trespasser

whose claims were not recognized by that

department. Had that eminent jnrist the

the pi'esent case before him, he would probably

say what Justice Field stated in Barden vs. N. P.

R. R. Co., "It is more important that the Court

should be right upon later and more elaborate

consideration than consistent with previous dec-

larations."

CONvSTRUCTION OF THE RIGHT OF SELECTION

UNDER THE SCHOOL LAND GRANT.

The grants to States of the i6th and 36th sec-

tions and the 500,000 acre grant for the mainte-

nance of public schools come nearer hQiuggranls

of quajitity than plaintiff's grant, and yet it has

been uniformly held that the right of the State

to select lieu lands for deficiencies in these

grants must be made upon lands upon which

there is no subsisting valid claim by pre-emption

or otherwise, at the time of selection; that the

statute gives the State no indefeasible right to

select any particular tract of land.

Shepley vs. Cowan, 91 U. S., 330.

McCreary vs. Hiskell, 119 U. S., 327.

Terry vs. Megerle, 24 Cal., 623.
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The Secretary acts judicially in exam-

ining AND passing upon INDEMNITY SELEC-

TIONS, AND HIS APPROVAL IS NECESSARY.

U. S. VS. C. P. R. R. Co., 26 Fed R., 439.

Wisconsin Cent. R. R. Co. vs. Price

Count}^, 133 U. S., 496.

Elling vs. Thexton, 16 Pac, 931.

Resser vs. Carney, 54 N. W. R., 89.

Grandin vs. LaBar, 59 N. W., 241.

The last thre^ cases concerned indemnity lands

claimed by the N. P. R. R. Co., and the last one

in emphatic terms repudiates the decision of the

same Court in N. P. R. R. Co. vs. Barnes relied

on by plaintiff.

The Secretary of the Interior, in passing upon

lieu land selections and in adjusting plaintiff's

grant is certainly charged with the duty of

determining, i. Whether it has not exhausted

its claims to indemnity lands, 2. Wliether a

proper basis has been assigned, 3. Whether the

basis assigned has been lost to plaintiff by its

laches, b}^ mistake of the Land Department, by

reason of its falling within the granted or in-

demnity limits of some other road having a prior

grant, 4. Whether at the time of selection it

has not already been selected by the State as lieu

school land, 5. Whether or not it has been

granted to the State as swamp land or is mineral

land, or was sub judice at the time the company
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offered to select it. In determining these facts,

the Secretary exercises judicial functions. If

plaintiff's contention be correct, then the determi-

nation of all these questions is a matter for the

plaintiff and when its list of selections is filed,

the facts stated in the application to select must

be considered by the Land Department of the

Government as conclusively proven. It is not

stated in this case why the offered selection was

rejected nor does the action of the local land

officers appear to have been brought to the atten-

tion of the Commissioner or Secretary, for the

consideration of either of these officers.

In the Wiggs case, it was shown that the offer

to select in that case was rejected for the "Sole

reason that the land had been patented to Walter

Wiggs."

The Rules oj Statutory Construction sustain

our position as to the first pi^oposition.

We have the uniform construction by the

officers of the Land Department for a long period,

the legislative construction of Congress as shown

in the Texas Pacific grant, and the decisions of

the Supreme Courts of Montana, Minnesota and

North Dakota; also the decisions of the U. S. vSu-

pieme Court construing other grants in aid of

railroads. Certainly, if without these the Court

were inclined to hold against us, their existence
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at least show that the granting act is couched in

ambiguous terms.

If the terms of a grant admit of different

meanings, one of extension, and one of limitation,

they must be accepted in a sense favorable to the

grantor.

Dubuque, etc. vs. Litchfield, 23 Howard, 66.

Bardon, vs N. P. R. R. Co. 154 U. S. 2ScS.

To determine the construction of an aqt, all

parts of the act and all acts in pari ruateria and

the entire system of laws on the subject must be

taken and considered together.

T Bac. Abr. (Statutes) i. 3.

U. S. vs. Freeman, 3 How., 556.

Carter vs. Ryan, 93 U. S. 78.

PROPOSITION II.

PLAINTIFF IS BARRED BY ITS OWX LACHES.

In R. R. Co. vs. Herring, no U. S. 2-]^ the

Court said at pages 41 and 42:

"If he phintifif has b^^n iiijur^l, it is bv its

own laches. It there is no land to satisfy its

demand, it is because it has delayed over three

years to file its map to establish the line of its

road, and for years after to make selections. It

is unreasonable to say that during all that time

these valuable lands were to be kept out of the
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market when the country was rapidly filling up

with an agricultural population, settling and

making valuable farms on them."

This case is directly in point, for as to one

tract of land involved it was entered by the

settler after the map of definite location of the

road was filed, and as we have shown, the grant

involved contained words excluding the lands

"hereby granted" from other disposition.

In Galliher vs. Cadwell, 145 U. S. 368, the

Court said:

"The cases are many in which this defense has

been invoked and considered. It is true, that by

reason of their differences of fact, no one case

becomes an exact precedent for another, yet a

uniform principle pervades them all. They

proceed on the assumption that the party to

whom laches is imputed has knowledge of his

rights, and an ample opportunity to establish

them in the proper forum; that by reason of his

delay the adverse party had good reason to believe

that the alleged rights are worthless, or have been

abandoned; and that because of the change in

condition or relations during this period of delay,

it would be an injustice to the latter to permit

him to now assert them."

See also Curtner, vs. U. S. 149 U. S. 662.

The Government, through its Interior Depart
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ment, was warranted in assuming that plaintiff's

scheme to build a through line of railroad along

or near its line of general route had been aband-

oned as it undoubtedly has, for it has never been

completed, and from Alcade to Tres Pinos its

grant has been declared forfeited.

There are peculiar circumstances connected

with this case which afford the strongest grounds

for invoking and applying the doctrine of laches.

If the map filed by plaintiff in iSS/ was a map

of general route, it neglected f)r more than

twenty years t) fix its line of definite location; if

that map was one of definite location, it neglected

for as man}' years to apply to select this land; it

waited more than six years after defendant

acquired an adverse interest in the land befre

bringing thir^ suit and m ^re than four years after

the Secretary of the Interior had revoked its order

of withdrawal. Because thousands of settlers

were occup\ing and receiving patents for these

indemnity lands, it was the duty of plaintiff, if it

intended to continue the assertion of a claim to

them, to procure a judicial interpretation of its

grant from that tribunal to which alone the Land

Department 3'ields its construction. It did not

do so. It took measures to prevent that Court

from ccmsidering those provisions of the grant it

claims under here.

On June 23rd., 1890, Judge Sawj-er rendered
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his decision in the Wiggs case. It was appealed

to the Supreme Court, and on June 3rd., 1895, it

was docketed and dismissed by the appellee.

15 Sup. Ct. R. 1044.

In the spring of 1890, the Circuit Judge of the

Southern District of California rendered decisions

in three cases, including that of the S. P. R. R-

Co. vs. Tilley, (41 Fed. R. 729) on the same

character of claims to indemnity lands it presents

here. These decisions were adverse to plaintiff.

It appealed, but five years later appellant not

appearing these appeals w^ere docketed and

dismissed b}^ the appellee.

16 Sup. Ct. R. 1206.

On November 20th., 1890, the same Court

decided two similar cases S. P. R. R. Co. vs.

McCutchen and S. P. R. R. Co. vs. Graham,

against the plaintiff. Plaintiff appealed and in

March 1895, when the cases were called tor hear-

ing, the company rather than submit the points

so long decided against it by the Land Depart-

ment to the Supreme Court of the United States,

procured on its own motion the dismissal of

these cases, notwithstanding the fact that these

indemnity lands were being continuously patented

to settlers.

15 Sup. Ct. R. 1042.
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Defendant necessarily has been injured by

this delay. He has been without the use of the

money he paid for this land which, though not a

large amount, is to the ordinary settler of great

value. He has been injured to the extent of

whatever improvements he has placed upon the

land to the value of the time and expense

incurred in occupying, cultivating, and improv-

ing it.

Plaintiff's complaint is barren of equit}^

In conclusion, it may not be improper to say

that if plaintiff's claim be sustained, the titles to

thousands of homes established within the

indemnity limits of a number of land grants will

be destroyed, as settlers have been invited to

occupy and found homes on these lands, from

August, 1887 to the present day, by that depart-

ment of the Government especially charged with

the disposal of public lands.

'

We respectfully submit that the judgment of

the Circuit Court should be af&rmed.

W. B. WALLACE,
Counsel for Appellees.
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PLAY UPON THE WORD "GRANTED."

Section 6 of the appellant's granting Act provides

lat the *' land hereby granted shall not be liable to sale

• entry or pre-emption" ; and the appellees contend that

e word ''^ ^ranted^\ as there used, means the primary

nds only.

This play upon the word ^^ granted^^ originated, I

dieve, in a letter addressed by Mr. President Cleveland

I Guilford Miller, construing the same section in



Northern Pacific's Act (13 St. 365); which letter re-

ceived very greneral publication during the year 1886,

and accomplished the order of August 15th 1887 set up

in the pleadings here—which was a general order

restoring the indemnity lands of all railroad grants,

not theretofore selected or restored because of the final

adjustment of the grant, or satisfaction of the quantity

granted.

I have filed with the clerk of this court a copy (the

only copy I have) of an official report made by Com-

missioner Stockslager on March 8th 1888, entitled

'* Statement showing land grants made by Congress to

aid in the construction of railroads " etc.; which con-

tains a tabular statement of each land grant made by

Congress to aid in railroad building, the date and

extent of withdrawals and restorations of lands there-

for, and much other interesting information. This

" Statement " shows that, with the single exception of

the Texas Pacific grant (foot of page 20), the indem-

nity lands were lulthdrawn whereever the primary lands

were ; and that prior to the orders of restoration made

in August 1887, the indemnity lauds were not restored

except for satisfaction of the quantity grauted, for-

feiture of the grant, and the like. This " Statement '^

is referred to for the purpose of showing the uniform

construction of the withdrawal requirements of these

Acts, prior to the orders of August 1887.

While the provision under consideration here is that

the "land hereby granted shall not be liable" to pre-

emption, section 12 of the Texas Pacific Act (16 St.

573) provides that the primary limits only be with-
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;
and it has been suggested by counsel for the

appellees that this may be taken as the expression of

congressional desire that indemnity lands be not with-

drawn for any grant. Our answer to this suggestion

is that the Act makes two independent land grants,

each to a different beneficiary—one to the Texas Pacific

to construct a road from Yuma west to San Diego, the

other to another company to aid in building a road

from Yuma northwest to Mojave; the only difference

between the two grants, in terms and conditions, being

in respect of the withdrawal provisions. After setting

forth the terms and conditions of the Texas Pacific

grant, including withdrawal of the primary lands only,

section 23 makes the other land grant according to the

terms and conditions of this Act at bar (July 27th

1866)—instead of, as is usually done where two sep-

arate grants are made by the same Act, making the

two grants upon the same terms and conditions; which,

at least, seems to indicate a congressional distinction

between the withdrawal provisions of section 6 in the

appellant's Act, and the restricted withdrawal expressed

for the Texas Pacific's grant.

In his decision of the Chicago, St. Paul, etc., case, IX

L. D. 467-469, rendered on October 7th 1889, Secretary

Noble in construing the meaning of the phrases ^'^ land

hereby granted ^\ "embraced in the grant of lands ^\

and like phrases, as used in the congressional Acts

granting railroad lands, made the following interesting

review

:

'*In the Kansas Pacific case (112 U. S. 421) it is said

that by the indemnity clause ^ a right to select^ was given,



and in the Cedar Rapids case (110 U. S. 39) it is said that

this rig Jit accrues as against the United States when the

map of the entire line is filed. Now, then, on June 9,

1865, when the map w:is filed, we have the company en-

titled to its place lands and the 'rights to select lieu lands

as against the United States, fixed and vested, and if the

land officers had made withdrawal as Congress says tlicy

ought to have done, also with the ^ right' to select as against

all subsequent settlers. This, then, was tlie grant conferred

by Congress, and of which it intended the company should

have the benefit—ten sections of land per mile on each side

of the road, to be obtained either within the primary or

secondary limits ; but ten sections the company was to

have. On this plain statement it ought to be clear that the

right both to place and lieu lands was conferred by the

grant, and therefore, necessarily, they were in the lan-

guage of the Act of 1873 ' embraced in the grant of lands'

made to aid in the construction of this road."

Secretary Noble's views are confirmed in the case of

the United States v. Colton Marble and Lime Co., 146

U. S. 617-618, wherein, construing the indemnity grant

at bar, it was said :

'^ It might well be assumed that very likely the Atlantic

& Pacific Company would be called upon to select from the

indemnity lands a portion sufficient to make good the

deficiency in the granted limits. The right of selection was a

prospective right, and if it was to be fully exercised no

adverse title could be created to any lands within the

indemnity limits. ^ ^ -^^ -^^ That prospective right

would be impaired by the transfer of the title of a single

tract."

So in the Barnes Case (51 N. W. Rep. 401) it was

said :

"The indemnity provision does not make an additional

grant, but simply points out the method by which lands

already granted may be identified."
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And in Chicago Co. v. Sioux City Co., 3 McC. 300, it

was said :

'' The lands in place and the indemnity lands were granted

by Congress for precisely the same purpose. The intention

of the grantor with respect to them was exactly the same.

The mode of making the title of the trustee specific was
'J i 1.'

different " etc.

This doctrine does not conflict with the rule in the

Tax cases that the grantee has no taxable interest in

the indemnity lands until selection made and approved;

nor does this doctrine conflict with the rule in actions

in ejectment or suits to quiet title, that such actions or

suits canno*: be maintained for indemnity lands until

after seL n, made and approved.

Secretary Noble, continuing with his opinion (IX L.

D. 468-469) said:

'* But it is urged that by the use of the expression ^ grant

of lands', Congress really meant granted lands, or lands

within the primary limits of the grant. I can not concur

in this view. The history of the legislation of Congress

will doubtless show many instances wherein indemnity, and
lands other than place lands, are referred to as granted

lands. One or two instances suggest themselves to me, and
may be briefly referred to. By the 9th section of Texas

Pacific (16 St. 576), it is provided that if, in the too near

approach to the Mexican border, the number of sections to

which the Company is entitled can not be selected on the

line of the road, then a like quantity of lands may be

selected elsewhere ;
' Provided that no public lands are

hereby granted within the State of California further than

twenty miles on each side of said road, except to make up
deficiencies as aforesaid.' Here indemnity lands to be se-

lected for other lost lands are included in the category of

lands ' hereby granted.''



Also ill the case of the Burlington and Missouri grant,

the only one of quantity without lateral limits recalled,

wliere the land is to be obtained hy selection anywhere along

the line of the road, the language of tlie Act is that (Sec.

19, Act July 2, 1864, 13 St. 356), Hhere be and hereby is

granted/ provided the Company accepts 'this granV within

one year, when the Secretary of the Interior 'shall ivlth-

draw the lands embraced in this grant from market.' And

the Supreme Court in 98 U. S. 334, construing the Act,

speak of it all the way through as a 'grant,' and of the

lands as 'granted lands,' and uphold the right of the Com-

pany to select them anywhere along the general direction of

the road within lines perpendicular to it at each end. "^
*

So in 24 Fed. Rep. p. 892, Barney v. Winona, it was

held that the expression * lands which may have been

granted to the Territory or State of Minnesota,' include all

lands the title to which had passed to the Territory or

State of Minnesota, whether those lands were lands in

place or indemnity lands, and that the word granted has the

broad, rather than the narrow, signification.

So in St. Paul v. Winona Railroad, 112 U. S. 730, refer-

ring to the significant fact that both Acts there quoted

speak of additional sections Uo be selected, a word wholly

inapplicable to lands in place,' the Court said, ' we think,

therefore, that these additional lands granted to the appel-

lant ^ ^ ^ '- are lands to be selected.'

These citations,, doubtless, might be multiplied largely,

but they are sufficient to show that the expressions ' la7ids

granted/ 'granted lands,' 'lands within the grant,' and sim-

ilar expressions, have not such narrow and technical

meaning as to restrict the use of them to lands in place, or

within the primary limits of a grant."

These views of Secretary Noble are sustained by the

decisions in the Wiggs' case, 14 Saw. 574; Orton case, 16

Saw. 157; Barnes case, 51 N. W. Rep. 386; Araiza case,

57 Fed. Rep. 104. And in Woods v. Beach, 156 U. S.
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nity limits^ and the Act required the " Secretary to

withdraw from market the lands granted ^\ it was held:

'* These withdrawals were not merely executive acts, but

the latter one, at least, was in obedience to the direct com-

mand of Congress.'^

AUTHORITIES ON LACHES, CITED AGAINST US.

Three decisions are cited by counsel to show that the

delays complained of here constituted such laches as

bars relief to appellant against appellees ; of which

decisions we have to say :

1. In Gallagher v, Caldzvell^ //5 U. S.^ S^^ST^^
cited by counsel, after saying (p. 373) " that laches is

not like limitation, a mere matter of time; but princi-

pally a question of the inequity of permitting the claim

to be enforced—an inequity founded upon some change

in the condition or relations of the property or the

parties ", the Court said, at page 375 :

** It seems to us that equity forbids that homestead right,

created fourteen years before, for which land office fees

only were paid, which were once absolutely terminated

and which may never have been resurrected, should at this

late day be permitted to disturb a title, legally perfect, cre-

ated by the general government, after a decision adverse to

any resurrection of such right, for which full value is paid,

and on the face of which co%tl\j improvements have been made,

and which now represents enormous value, to the creation of

which appellant has, apparently, contributed nothing. '^

The difference between the facts there and here is

the difference between laches and inconsequential tardi-

ness ; for there there was, and here there is not, a
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" change iu the condition or relation of the property or

(and) the parties".

2. The grant constrned in Cedar Rapids v. Herrings

no U. kS., 2^-42^ relied on by appellants here, provided

for withdrawal when a map "definitely showing this

modified line of their road" was filed (p. 41); and that

map was not filed " until December ist 1867, three

years and a half after the passage of the Act. * *

* * It was during this delay of three years and a

half that the entries were made under which the defend-

ants hold the land " (p. 41). With these facts before it

the Court (p. 41) held :

"" No right existed in the plaintiff to all these lands, or to

any specific sections of them, during this period. No obli-

gation of the government to tolthdraw them from sale arose

until plaintiff^M a map, definitely showing the entire line

of its road, in the General Land Office. The defendants

purchased from officers who had the power to sell. They

acquired a valid title."

The distinction between that case and this is too

apparent to admit of comment. It will be remembered

that his Cedar Rapids case was decided at a time when

the withdrawal was regarded as dating from the execu-

tive order of withdrawal, instead of from the date the

map was approved and accepted, as held later; which

explains why an entry made a few days after the map

was filed, but " before any action of the Secretary

could be had to withdraw the lands" (p. 41), was sus-

tained.

3. The case of Ciirtner v. U. S 14^) U. S. 662-6j()^

relied on by appellant has no application at all here.



That suit was brought in 1883 to cancel patents for land

certified to California during the years 1870-1873 (p.

665), being odd sections within the primary limits of the

Central Pacific grant, opposite a section of railroad

definitely located in 1870 (p. 664). If railroad land,

legal title passed to the Central Pacific in 1870—and if

not railroad land then legal title passed to the State

during the years 1870- 1873 ; so that the legal title ^ as

well as all equitable interest, had passed from the

United States many years before the suit was brought.

The adverse claimants under the State and railroad

title were barred, as against each other, by the statute

of limitation of actions—and the Court held (p. 662):

''When, in a suit in equity brought by the United States

to set aside and cancel patents of public land issued by the

Land Department, no fraud being charged, it appears that

the suit is brought for the benefit of private persons, and

the Government has no interest in the result, the United

States are barred from bringing the suit if the persons for

whose benefit the suit is brought would be barred."

Respectfully suhinitted^

WM. SINGER JR.

Of counsel for appellant.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, in and for the Northern District of California.

IN EQUITY.

THE CALIFORNIA REDlWOOD ^

COMPANY, a Corporation,

Plaintiff,

vs.

WILLIAM MAHAN,
Defendant.

Bill of Complaint.

To the Honorable, the Judges of the Circuit Court of the

United States, for the Northern District of Cali-

fornia :

The California Redwood Company, a corporation, hav-

ing its principal place of business in the city and county

of San Francisco, in the State of California, and being

a citizen of the (State, brings this its bill against Wil-

liam Mahan, a citizen of the State of California, resid-

ing in the county of Humboldt in saixi iState, and there-

fore your orator complains and says:
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I.

That at all of the times in this complaint mentioned

the plaintiff was, and now is, a corporation, or<»'anized

and existing- under and by virtue of the Laws of the

State of California, and having its principal place of

business and office in the city and county of San Fran-

cisco, in said State. That at all of the said times the

lands hereinafter described were, and now are, unfit for

cultivation, and valuable chiell}^ for the timber standing

and growing thereon, and had no valuable deposit of

gold, silver, cinnabar, copper, or coal, and that during

the year 1883 said land was uninhabited, and contained

no mining or other improvements.

II.

That on or about tlie second day of Januarys, 1883, one

John C. Johnson, who was then and there a citizen of the

United States, over tlie age of twenty-one years, desir-

ing to avail himself of the provisions of tlie act of Oon-

gress entitled "An act for the sale of timber land in the

States of California, Oregon, Nevada, and in Washing-

ton Territory,'' approved June 3d, 1878, did file with the

register of the United States land office of the Hum-

boldt Land District, at the town of Eureka, in said

county of Humboldt, a written statement m duplicate,

Avherein he designated by legal subdivisions the partic-

ular tract of land he desired to purchase, that is to say,

the southwest quarter of section 15, township eight, north

of range one east, Humboldt base and meridian, eon-
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taining 160 acres, according to the public surveys of the

government of the United States; which written state-

ment set forth that said land was then unfit for cultiva-

tion, and was valuable chiefly for its timber; that it was

uninhabited, and had no mining or other imiprovements,

or any valuable deposit of gold, silver, cinnabar, copper,

or coal. Said written statement further set forth that

said Johnson had made no other application under said

act of Congress, and that he did not apply to purchase

said land on speculation, but in good faith, to appro-

priate it to his own exclusive use and benefit, and, that

he had not, directly or indirectly, made any agreement

or contract, in any way or manner, with any person or

persons whatsoever, by which the title which he might

acquire from the government of the United States should

inure, in whole or in part, to the benefit of an;^ person

except himself. Said statement in duplicate was then

and there signed by said Johnson, and was verified by

his oath before the register of said United States land

office of Humboldt Land District (in which district the

said land was and is situate), and one of said duplicate

statements, signed and verified by said applicant as

aforesaid, was by the receiver of said land office trans-

mitted forthwith to the general land ofiflce at Washing-

ton in the District of Columbia. Upon the filing of said

statement, the said register of said land office did forth-

with post in his office, for the period of sixty days, a

notice of said application, embracing a description of

said land by legal subdivisions, and did furnish to said

applicant a copy of said notice, which was thereupon

published at the expense of said applicant for a like

period of sixty days in a newspaper printed and pub-
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lished in said town of Eureka, in Humboldt county,

which newspaper was then and there the newspaper pub-

lished nearest to the location of said lands. That on the

21st day of March, 1883, and after said copy of said

statement had been posted for the full period of sixty

days, and had likewise been published a>s aforesaid for

the full period of sixty days, no claim adverse to said

claim of said applicant had been filed in said land office;

and the said applicant did then and there furnish to the

said register of said land office satisfactory evidence

(which evidence was satisfactory to the >sald register)

that said notice of said application, prepared by the

register, had been duly published for the period of sixty

days in the new^spaper published nearest to the location

of said lands, and further establishing that the said

land w^as valuable chiefly for timber, and was unfit for

cultivation, and was not included within mllitar}^, In-

dian or other reservations of the United States, and had

not been offered at public sale according to law prior

to June 3d, 1878, and that it was subject to entry under

said act of Congress, and was uninhabited and without

improvements, and that it contained no valuable depos-

its of gold, silver, cinnabar, copper, or coal, and that

all the averments in said written statement contained

were true. And thereupon the said John 0. Johnson did

pay to the receiver of said land office of the Humboldt

Land District the purchase money of said land, to-wit,

the sum of two and one-half dollars per acre, in lav

money of the United States, together Avith all fees of the

register and receiver of said land office, as provided for

in the case of mining entries in the 12th section of Ihe

act of Congress approved May 10th, 1872; and thereupon
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the said applicant was by said register and receiver

permitted to enter, and lie did enter, the said tract of

land hereinbefore described, and the said receiver did

execute and deliver to him a certificate of purchase of said

land substantially in the words and figures following,

to-wit:

No. 5118. Receiver's Office at Humboldt, Oala.

Duplicate.

March 21, 1883.

Received from John C. Johnson, of Humboldt county,

C^alifornia, the sum of four hundred (400) dollars and

cents, being in full for the southwest quarter of sec-

tion No. fifteen (15), in township No. eight (8), north of

range No. one (1) east, H. M., containing one hundred and

sixty (160) acres and 00-100, at |2.50 per acre. Act June

3d, 1878. Timber.

Reed. R. and R. fees for entry, |10.

(Signed) SOLOiMO'N OOOPEiR, R:eceiver.

eflOO.OO

That said Solomon Cooper was then and there the

duly appointed, commissioned, and qualified receiver of

said land office of the Humboldt Land District. That

thereafter, and on or about the said 21st day of March,

1883, said register and receiver did transmit to the gen-

eral land office at Washington all of the testimony and

papers in the matter of said application by said John-

son, including the duplicate of said certificate of pur-

chase; and said papers and testimony were received and

placed on file in the general land office in the month o?

March or April, 1883. That thereafter, and on the 23d
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day of March, 1883, said John C. Johnson sold and con-

veyed all the said lands to one Charles E. Beach by deed

of grant, bargain, and sale, duly signed and acknowl-

edged by said Johnson, which deed was recorded during

the year 1883 in the county recorder's office of said county

of Humboldt. That thereafter, and on the 26th day of

March, 1883, the said Charles E. Beach did conve}^ all of

said lands by deed of grant to Frank P. Hooper, John

A. Hooper, and Josiah Bell, as cotenants, which deed

was duly signed and acknowledged by said Beach, and

was recorded on the 30th day of April, 1883, in liber 8 of

Deeds, at page 456, in said county recorder's office.

That thereafter, and on the 2Tth day of July, 1883,

said Frank P. Hooper John A. Hooper, and Josiah Bell

did convey all of said lands heretofore described to this

plaintiff, the California Kedwood Company, by deed of

grant, duly signed and acknowledged by them, the said

grantors, dated July 27th, 1883, and recorded 'August 2d,

1883 in liber 9 of Deeds at page 402, in said county re-

corder's office. That thereafter, and on the seventh day

of June, 1889, the commissioner of the general land of-

fice, did make and enter an order purpor-ting and as-

suming to cancel said entry of said land by Johnson, and

declaring said entry to be null and void, upon the pre-

tended ground that said entry by Johnson had been

procured to be made by said Charles E. Beach, and for the

benefit of said Beach, and not of said Johnson. That

said order was so made and entered by the commissioner

of the general land office witliout any previous notice to

your orator, and without any trial or fiearing, and with-

out any legal or competent evidence. That at the time
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of its said purchase of said lands your orator was, and

now is, entirely without any knowledge or notice Tthat

said entry by Johnson had been procured 'to be made

by said Beach, or had been made for the 'benefit of said

Beach, or of any person other than the said Johnson.

That at the time of your orator's said purchase said en-

try by John C. Johnson was aipparently legal and reg-

ular, and accepted by the land office authorities, and

your orator, in good faith, believed said entry to be en-

tireh^ valid, regular, and honest and believed that all of

the statements contained in said application by Johnson

were true; and therefore, relying upon said 'belief, and

upon the record of said entry and of said subsequent

transfers, your orator did, in the usual course of business

and in good faith, purchase said lands from said Hoopers

and Bell, and did pay to them the full value of said lands

in exchange for their said deed to it.

That said entry by Jolmson has never been waived,

canceled, or relinquished to the United States in any

manner by your orator, or by any of its predecessors in

interest, and that said order of the commissioner of the

general land office, purporting to cancel said entry was

without Jurisdiction, and was and is void.

That notwithstanding the said entity and payment by

Johnson, William Mahan did thereafter, on or about the

11th day of September, 1889, apply for and enter said

land above described in said land office at'Eureka, in the

form prescribed by said act of Congress of June 3d, 1878;

and thereafter, and on the 10th day of March, 1891, a

patent for said land, in tlie name of the United States,

signed by the president and countersigned by the re-
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eorder of the general land office was issued to said Wil-

liam Mahan from the general land office at Washington.

That said Mahan, at the time of his said application for

said land, and at all times, had full knowledge and no-

tice of said entry and payment therefor by Johnson, and

of your orator's rights and claims thereunder, and that

such pretended cancellation of said Johnson's entry was

ineffectual and void.

That this action is brought to establish and declare

your orator's rights arising under and by virtue of said

act of Congress of June 3d, 1878, and that the value of

said land exceeds the sum of two thousand dollars. That

your orator can have no adequate relief at law.

Wherefore, your orator prays that this Honorable

Court, by its decree, shall adjudge and declare that said

defendant holds the title to the said lands as its trustee

for the benefit of your orator, and that defendant convey

said land to it in fulfillment of said trust, and that de-

fendant, his heirs and assigns, and all persons claiming

or to claim under him or them, be forever barred and

enjoined from claiming any right, title, or interest in said

lands adverse to your orator, and for such other relief

as may be meet and equitable.

And your orator will ever pray, etc., etc.

May it please your Honors to grant unto your orator

a writ of subpoena of the United States of America,

directed to the said William Mahan, commanding him

on a day certain to appear and answei* unto this bill of

complaint (but not under oath, an answer under oath

being hereby expressly w^aived), and to abide and per-

form such order and decree in the premises as to the
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Court shall seem proper and required bj tEe principles

of equity and good conscience.

PAGE, EELLS & WHEELER,
Solicitors for Complainant.

State of California, i

i ss.

City and County of San Francisco. )
•

'

Charles Page, being duly sworn, deposes and says that

he is president of the California Redwood Company;

that he has read the foregoing complaint and knows the

contents thereof; that the same is true of his own knowl-

edge, except as to the matters therein stated on his in-

formation or belief, and that as to those matters he be-

lieves it to be true.

CHAS. PAGE.

Subscribed and sworn to before me 1st day of Decem-

ber, 1894.

[Seal] ALFRED A. ENQUIST,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed]: Filed Dec. 1st, 1894. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.
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Subpoena ad Respondendum.
•-<

United States of America.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California.

IN EQUITY.

The President of the United States of America, Greeting,

to William Mahan.

You are hereby commanded that yon be and appear in

said Circuit Court of the United States aforesaid, at tlie

courtroom in San Francisco, on the fourth day of Feb-

ruary, A. D. 1895, to answer a bill of complaint exhibited

aijrainst von in said court by the California Kedwood

Company, being a corporation, and a citizen of the

State of California, and to do and receive what the said

Court shall luive considered in tliat behalf. And this

3^ou are not to omit, under the penalty of five thousand

dollars.

Witness, the Honorable MELVILLE AVrTFULLER,

Chief Justice of the United States, this 1st day of De-

cember, in the year of our Lord one thousand eight hun-

dred and ninety-four, and of our Independence the 119th.

[Seal of Circuit Court.] W. J. COSTIGACN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.
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Memorandum Pursuant to Rule 12, Supreme Court

U. s.—You are hereby required to enter your appearance

in the above suit, on or before the lii^st Monday of Feb-

ruary next, at the clerk's office of said Court, pursuant

to said bill; otherwise the said bill will be taken pro

confesso.

W. J. COSTIGAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed]: United States Marshal's Office,

Northern District of California.

I hereby certify that I received the within writ on the

25th day of January, 1895, and personally served the

same on the 28th day of January, 1895, on Wm. Mahan,

by delivering to and leavinig' with Bridget Mahan, his

wife, an adult person, w^ho is a member of the family

of Wm. Mahan, said defendant named therein, at the

county of Humboldt, in said District, an attested copy

thereof at the dwelling-house of said Wm. Mahan, one

of said defendants herein.

San Francisco, February 1st, 1895.

BARRY BALDWIN,

U. S. Marshal.

By P. H. Maloney,

Deputy.

[Endorsed]: I'^nta February 1st, 1895. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, JSinth Judicial Cir-

cuit, in and for the Northern District of California^

IN EQUITY.

TBE CALIFORNIA RiEDWOOD
COMPANY, a Corporation,

Plaintiff,

vs.

WILLIAM MAHAN,
Defendant.

)

)

Answer.

The defendant, William Malian, now and at all times

hereafter saving to himself all and all manner of bene-

fit or advantage of exception, or otherwise, that can or

mav be had or taken to the many errors, uncertainties,

and imperfections in the bill of complaint filed herein,

for answer thereto, or to so much thereof as this defend-

ant is advised it is material or necessary for him to make
answer to, answering saith:

Admits the corporate existence of the plaintiff above

named.

The said defendant alleges that he has no information,

knowledge, or belief sufficient to enable him to answer

the allegation that one John C. Johnson, a citizen of the

United States, over the age of tw^enty-one years, filed a
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written stateTiient, as set forth in paragraph 2 of the

plaintiff's complaint, wherein the land described in said

paragraph was set forth, nor has defendant any infor-

mation, knowledge, or belief sufficient to enable him to

answer the allegation in said bill that upon the filing of

said statement the register of the land office did post

forthwith in his office, for the period of sixty days, a no-

tice of said application, and therefore, placing his de-

nial upon the ground of the want of such information,

knowledge, or belief, denies that said written statement

was filed, or that the said notice referred to in said para-

graph was posted or published as averred in said com-

plaint, or otherwise.

Defendant also denies, upon information and belief,

that said Johnson did pay to the receiver of the land of-

fice of the Humboldt Land District the sum of two and

one-half (2 1-2) dollars per acre for said land, amounting

to the sum of four hundred (400) dollars; but alleges that

said payment was made by the plaintiff herein; that said

Johnson was merely used in that behalf by plaintiff as

a "dummy,'' and an instrument to fraudulently enter

said land for said plaintiff.

This defendant avers that he has no information,

knowledge, or belief sufficient to enable him to answer

the allegation that upon the 21st day of March, 1883, or

at any other time, said register and receiver transmitted

to the general land office at Washington the testimony

or papers in the matter of said alleged application by

said Johnson, and placing his denial upon that ground,

he hereby denies the same; upon like ground defendant

denies that said papers and testimony were deceived or
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placed on file in the general land office in the month of

March or April, 1883, or at any other time.

This defendant denies that on the 23d day of March,

1883, or at any other time, the said Johnson sold or con-

veyed the land described in said complaint to one Charles

E. Beach, except and solely to this extent, viz: That at

the time named, the said Johnson did execute to said

Charles Beach a deed of grant, bargain, and sale of the

said land, but alleges, upon information and belief, the

rest to be that the said conveyance was not a sale of said

land, and that no money or other consideration was giv-

en or paid b}^ the said Beach for said land, and that the

said eonveyance was made pursuant to an agreement en-

tered into theretofore by said Johnson and plaintiff, and

before the filing of any application by said Johnson for

the purchase of said land, to the effect that when the

certificate of purchase of said land should be issued to

said Johnson, that he was to convey and assign the

same to the said Charles Beach; that said bargain and

agreement was fraudulent and corrupt, contrary to the

laws of the United States and the regulations of the land

department of the United States government, and

against public policy.

This defendant further alleges that as to the convey-

ance set forth and alleged in said paragraph of said com-

plaint by the said Beach to Frank P. Hooper, John A.

Hooper, and Josiah Bell, upon information and belief

defendant avers that all of said conveyances were made
without consideration, and in pursuance of the fraudu-

lent and corrupt agreement and understanding last

above named.
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Defendant further alleges, upon information and be-

lief, that all of the grantees in the above conveyance

took the same with full and entire knowledge of the ex-

istence of said corrupt, fraudulent, and unlawful agree-

ment and understanding.

Upon information and belief, defendant alleges that

the said Johnson never paid to the receiver of the land

office, the sum of four hundred (400) dollars, or any oth-

er sum of money, but that said sum of money was paid

by the said diaries E. Beach, or some other person or

persons, acting for and on behalf, and as the agent of the

said plaintiff above named.

Defendant admits that on the 7th day of June, 1889,

the commissioner of the general land office of the gov-

ernment of the United States did make an order cancel-

ing the said entry of said land, by the said Johnson, and

declaring said entries to be null and void.

Defendant further avers, upon information and belief,

that the said Beach and each and every of the said

grantees and grantors, in the several conveyances in said

complaint set forth, were, at the time of said convey-

ances, the agents, employees, officers, directors, or stoick-

holders in said plaintiff corporation; that the said Beach

and said grantors and grantees in all of said convey-

ances, as defendant avers, upon information and belief,

acted under and in accordance with the instructions of

the said plaintiff corporation, and they were acting in

concert, and as the agents and representatives of said

plaintiff, and for its benefit, and with its full knowledge

and consent, and with the illegal and fraudulent object,

of giving to said plaintiff corporation a colorable title



l6 California Redwood Company

to said land, and with the purpose of therehy depriving

the United States of its title to the same, and the value

thereof.

This defendant denies, upon information and belief,

that the California Redwood Company was, or now is,

without knowledge or notice that the said entry of said

land by said Johnson had been procured to be made by

the said Beach; denies that said plaintiff was ignorant

that said entry was made for the benefit of said Beach;

denies that the said plaintiff, in good faith, or at all, be-

lieved said entry to be valid, regular, or honest, or be-

lieved that the statements contained in the application

of said Johnson for the said land were true; denies that,

relying upon the belief that said statements were true,

or upon the record, or upon subsequent or any transfers,

the said plaintiff did, in the usual course of business, or

otherwise, in good faith or otherwise, purchase said

lands; denies that the said plaintiff did pay for said lands

in value in exchange for the said debts; and denies that

said plaintiff' corporation did pay therefor the full or any

value whatever of said interest, in exchange for the deed

conveying the same.

Defendant further denies that the order of the com-

missioner of the general land office, canceling said en-

try was without jurisdiction, or was or is void; but, on

the contrary, avers that said order making said cancel-

lation was made upon due notice to this plaintiff and its

predecessors in interest, in accordance with the laws

governing the disposition of the public lands of the

United States, and the regulations of the land depart-

ment made in pursuance thereof.
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And for another, further, and separate defense hereto

the said defendant avers that William Mahan, the said

defendant, upon due and proper proceedingis had, upon

the 11th day of September, 1889, did apply for and enter

the said land in the land office at Eureka, in the form and

manner prescribed by the act of Congress of June 3rd,

1878; and that thereafter, and on the 10th day of March,

1891, a patent for said land, in the name of the United

States, signed by the President, and countersigned by

the recorder of the general land office at Washington,

was issued to said William Mahan from the general

land office at Washington; that the said William Ma-

han made said entry in good faith, and without any

knowledge or notice of any entry or payment for said

land by the said Johnson, or of any pretended right or

claim to said land by the said Johnson or Eis successors

in interest, or any or either of them.

Defenr'ant further avers that in making satd" cancella-

tion of said entry by the said Johnson, the commissioner

of the general land office acted within his jurisdiction

upon ample evidence, with notice to all parties, and up-

on full proof and knowledge of the fraudulent character

of the entry by the said Johnson, and of the corrupt un-

derstanding and agreement under which said entry was

made by him, the said Johnson, for the benefit of this

plaintiff.

Defendant therefore prays that the plaintiff take noth-

ing and that he have judgment for costs, and that the

bill of complaint be dismissed.

HENLEY & OOSTELLO,

Attys. for Defendant.
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State of California, >

County of Humboldt. \

William Mahan, being first duly sworn, deposes and

says that he is the defendant in the above-entitled ac-

tion; that he has read the within and foregoing answ^er

and knows the contents thereof; that the same is true

of his own knowledge, except as to the matters therein

stated on his information and belief, and as to those

matters that he believes it to be true.

WM. maha:n.

Subscribed and sworn to before me this 29 day of July,

A. D. 1895.

A. T. ORANE,
Notary Public in and for the County of Humboldt, State

of California.

Service of the within answer admitted this 7 day of

Aug., 1895.

PACE & EELLS,

Attorneys for Plff.

[Endorsed]: Filed Aug. 7th, 1895. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Judicial Cir-

cuit, Northern District of California.

INEQUITY.

CALIFORNIA REDWOOD OOM-

PANY,
iPlaintiff,

vs. > No. 12,015.

WILLIAM MAHAN,
Defendant. (

Replication to Answer.

The replication of the California Redwood Company to

the answer of William Mahan, defendant:

This replicant, saving and reserving to Itself all and

all manner of advantage of exception to the manifold in-

sufficiencies of the said answer, for replication thereun-

to saith:

That it will aver and prove its said bill to be true, cer-

tain, and sufficient in the law to be answered unto^ and

that the said answer of said defendant is uncertain, un-

true, and insufficient to be replied unto by this replicant,

without this, that any other matter or thing whatsoever

in said answer contained, material or effectual, in the

law, to be replied unto, confessed and avowed, traversed
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or denied, is true; all which matters and things this rep-

licant is and will be ready to aver and prove as this Hon-

ora'ble Court shall direct, and humbly prays as in and by

its said bill it hath already prayed.

PAGE & EELLS,

Solicitors for Plaintiff.

Service admitted Feby. 21, 1896.

HENLEY & OOSTELLO,

Attys. for Deft.

[Endorsed]: Filed Feb. 24, 1896. W. J. Costigan,

Clerk. By W. B. Beaizley, Dep. Clerk.

In the Circuit Court of the United States y Isinth Judicial Cir-

cuity in and jor the Northern District of California.

IN EQUITY.

CALIFORNIA REDWOOD COM- \

PANY, a Corporation,

Plaintiff,

vs.
No. 12,015.

WILLIAM MAHAN,
Defendant.

Amended Answer.

The defendant, by leave of the Court, files his amende

ed answer as follows:
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The defendants above named, now and at all times

hereafter saving- to themselves all and all manner of ben-

efit or advantage of exception, or otherwise, that can or

may be had to the many errors, uncertainties, and imper-

fections in the bill of complaint tiled herein, for answer

thereto, or to so much thereof as these defendants are ad-

vised it is material or necessary for them to make an-

swer to, answering, saith:

Admit the corporate existence of the plaintiff above

named.

The said defendants allege that they have no informa-

tion or belief sufficient to enable them to answer the al-

legation that John C. Johnson, a citizen of the United

States, over the age of twenty-one years, filed a written

statement a?' set forth in paragraph 2 of the plaintiff's

complaint, wherein the land described in said paragraph

was set forth, nor have defendants any information,

knowledge, or belief sufficient to enable them to answer

the allegation in said bill that upon the filing of said

statement the register of the land office did post forth-

with in his office, for the period of sixty days, a notice of

said application, and therefore, placing their denial up-

on the ground of the want of such information, knowl-

edge, or belief, deny that said written statement was fil-

ed, or that the said notice referred to in said paragraph

was posted forth or published as averred in said com-

phiint or otherwise; and upon information and belief de-

ny that the statements and allegations in said written

statement are or were true; deny that the said Johnson

did not purchase the said land on speculation, but aver

that the same was purchased by the plaintiff' and its
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predecessors in interest, tliey paying the purchase price

thereof.

And defendant denies that the said Johnson paid said

sum of money or any part thereof; denies that he pur-

chased the said land to apply it to his own use or bene-

fit, and denies that he has not made an agreement or

contract whereby he agreed that the title which he

might acquire to the said land might inure to the bene-

fit of other persons than himself; avers that said John-

son did make the said application in so far as said ap-

plication was made to purchase the saicT lands on spec-

ulation, and that it was so purchased by Tiim not for his

own use or benefit, but pursuant to an understanding,

contract, and agreement which he made prior to the 2d

day of January, 1883, to convey the title which he might

acquire from the government of the United States to one

Charles E. Beach who was at that time acting for and

on behalf of the said plaintiff and its predecessors in in-

terest.

Defendant also denies upon information and belief

that said Johnson did pay to the receiver of the land of-

fice of the Humboldt Land District the sum of two and

one-half (2 1-2) dollars per acre for said land, amount-

ing to the sum of four hundred and six (|406) dollars or'

any other sum of money whatever; but allege that said

payment was made by the plaintiff herein and their

predecessors in interest; that said Johnson was m"erely

used in that behalf by plaintiff and its predecessors in

interest as a "dummy'' and an instrument to fraudulent-

ly enter said land for said plaintiffs.

Defendant avers that he has no information, knowl-
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edge, or belief sufficient to enable him to answer the al-

legation that upon the 6th day of July, 1883, or at any

other time, said register and receiver transmitted to the

general land office at Washington the testimony or pa-

pers in the matter of said alleged application by said

Johnson, and placing their denial upon that ground, he

hereby denies the same; upon like ground defendant de-

nies that said papers and testimony were received or

placed on file in the general land office in the month of

Juh^, 1883, or at any other time.
^

Defendant denies that on the 23d day of March, 1883,

or at an}^ other time, the said Johnson sold^ or conveyed

the land described in said complaint to one Oharles E.

Beach, except and solely to this extent, viz., that at the

time named the said Johnson did execute to the said

Beach a deed of grant, bargain and sale of the said land,

but alleges, upon information and belief, the fact to be

that the said conveyance was not a sale of said land, and

that no money or other consideration was given or paid

by the said Beach for said land, and that the conveyance

was made pursuant to an agreement entered into there-

tofore by said Johnson and plaintiff and before the filing

of any application by said Johnson for the purchase of

said land, to the effect that when the cei-tificate of pur-

chase of said land should be issued to said Johnson that

he was to convey and assign the same to the said Beach;

that said bargain and agreement was fraudulent and

corrupt, contrary to the laws of the United States and

the regulations of the land department of the United

States government and against public policy.

The defendant further alleges that as to the convey-

ance set forth in said paragraph of said complaint by the
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said Beach to Frank P. Hooper, John A. Hooper, and

Josiah Bell, upon information and belief, 'that all of said

conveyances were made without consideration and in

pursuance of the corrupt and fraudulent agreement and

understanding last above named.

That as to the conveyance set forth and alleged in said

paragraph of said complaint by said Hoopers and Beach

to the California Redwood Company, by deed dated July

27th, 1883, defendant avers upon information and belief

that said conveyance was likewise without consideration

and was made in pursuance of the corrupt and fraudu-

lent agreement and understanding above referred to.

Defendant further alleges, upon information and be-

lief, that all of the gTantees in the above conveyance

took the same wnth full and entire knowledge of the ex-

istence of said corrupt, fraudulent, and unlawful agree-

ment and understanding.

Upon information and belief, defendant alleges that

the said Johnson never paid to the receiver of the land

office the sum of four hundred and six and 40-100 (|406.-

40) dollars or any other sum of money, but that said saiin

of money was paid by the said Beach or some other per-

son or persons acting for and on behalf and as the agent

of the said plaintiff above named.

Defendant admits that on the 7th day of June, 1889,

the commissioner of the general land office of the gov-

ernment of the United States did make an order cancel-

ing the said entry of said land, by the said Johnson and

declaring said entries to be null and void.

Defendant further avers upon information and belief

that the said Beach and each and every of the said gran-
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tees and grantors in the several conveyances in said

complaint set forth, were at the time of said conveyance,

the agents, employees, officers, directors, or stockholders

in said plaintiff corporation; that the said Beach and the

said grantors and grantees in all of said conveyances as

defendant avers, upon information and belief, acted un-

der and in accordance with the instructions of the said

plaintiff corporation and they were acting in confedera-

tion and concert and as the agents and representatives

of said plaintiff and for their benefit, and with their full

knowledge and consent, and with the illegal and fraud-

ulent object of giving to said plaintiff corporation a

colorable title to said land, and with the pur'pose of

thereby depriving the United States of its title to the

same and the value thereof.

The defendant denies, upon information and belief,

that the California Redwood Company was, or now is,

Avithout knowledge or notice that the said entry of said

land by said Johnson had been procured by the said

Beach; denies that the said plaintiff was ignorant that

said entry was made for its benefit; denies that the said

plaintiff in good faith, or at all, believed said entry to be

valid, regular, or honest, or believed that the statements

contained in the application of said Johnson for the said

land were true; denies that relying upon the belief that

said statements were true or upon the record, or upon

subsequent or any transfers, the said plaintiff did, in the

usual course of business, purchase said lands.

Defendant further denies that the order of the com-

missioner of the general land office canceling said entry

was without jurisdiction or was or is void; but, on the

contrar)'-, avers that said order making said cancellation



26 California Redwood Company

was made upon due notice to plaintiff and its predeces-

sors in interest, in accordance with the laws governing

the disposition of the public lands of the United KStates,

and the regulations of the land department made in pur-

suance thereof.

And for another, further, and separate defense heiJle-

to, the said defendant avers that on the 15th da}^ of

Se])tem'ber, 1892, he did apply for and enter said Land in

the la'ud office at Eureka, in the form and manner pre-

scribed by the act of Congress of June 3d, 1878; and

that thereafter, and on the 10th day of March, 1891, a

patent for said land in the name of the United States,

signed by the President and countersigned by the record-

er of the general land office at Washington, was issued

to the said defendant from the general land office at

Washington; that the said entry was made in good faith,

and without any knowlerlgo or notice of any entiy or

payment for said land by the said Johnson or his suc-

cessors in interest, or any or either of them.

Defendant further avers that in making said cancel-

lation of said entry of the said Jolmson the commis-

sioner of the general land office acted Avithin his junw-

diction upon ample evidence, with notice to all parties,

and upon full proof and knowledge of the fraudulent

character of the entrv^ of the said Johnson, and of the

corrupt understanding and agreement under which said

entry was made by him, the said Johnson, for the bene-

fit of this plaintiff.

For another and separate answer and defense hereto,

defendant avers that he should have judgment herein,

upon the ground that more than five years have elapsed
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since the issuance by the United States government of

its patent to the said land hereinbefore described to de-

fendant; that the alleged equity relied upon by plaintiff

is stale, and this action comes too late to entitle the

plaintiff to any equitable relief herein.

And for another and separate answer and defense

hereto defendant avers that the cause of action stated

in said bill is barred by the provisions of sections 317,

318, 322 and 323, the 4th subdivision of section 333 and

section 343 of the Code of Civil Procedure of the State

of California.

Wherefore, defendant prays that this bill may be dis-

missed, and for judgment in his favor.
^

Dated February 3, 1897.

HEiNLEY & COISTELLO,

Attorneys for Defendant.

[Endorsed]: Filed April 10, 1897. W. J. Costigan,

Clerk. By W. B. Beaizley, Dep. Clerk.
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In the Circuit Court of the United States, Ninth Circuit

Northern District of California.

CALIFORNIA EEDWOOD COM- \

PANY,
Complainant,

vs. } ^^- 12,015.

WILLIAM MAHAN,
Respondent.

Enrollment.

Tlie complainant filed its bill of complaint hereon on

the 1st day of December, 1891, which is hereto annexed.

A snbpoena to appear and ansAver in said canse was

thereni)on issued, returnable on tlie 1th day of February,

A. D. 1895, which is hereto annexed.

The respondent appeared herein on tlie Ttli day of Au-

gust, 1895, by Henley & Costello, Esqs., his solicitors.

On the Tth day of August, 1895, an answer was filed

herein, which is hereto annexed.

On the 21th day of February, 1890, a replication to the

answer was filed herein, which is hereto annexed.

On the lOtli day of April, 1897, an amended answer

was filed herein, which is hereto annexed.

Thereafter, on the 12th day of April, 1897, a final de-
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cree was signed, filed, and entered herein, in the words

and figures following, to-wit:

At a stated term, to-wit, the March term, A. D. 1897, of

the C^ircuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Monday,

the 12th day of April, in the year of our Lord one

thousand eight hundred and ninety-seven.

Present: The Honorable WILLIAM W. MORiROW,

District Judge.
j

CALIFORNIA REDWOOD COM- ^

PANY, a Corporation,

Complainant,

vs.
\ No. 12,015.

WILLIAM MAHAN,
Defendant.

Decree.

This cause came on to be heard at the Fe^bruary, 1896,

term of this Court, and was argued by Chas. P. Eells,

Esq., counsel for the complainant, and by Barclay Hen-

ley, Esq., counsel for the defendant, and submitted to

the Court for consideration and decision:

Whereupon, on consideration thereof, it is ordered, ad-

judged, and decreed that complainant's bill of complaint
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herein be, and the same hereby is, dismissed, and that de-

fendant recover from complainant his costs in this be-

half expended, taxed at |

WM. W. MORROW,
District Judge.

[Endorsed]: Filed and entered April 12th, 1897. W. J.

Costiio-an, Clerk.

Certificate to Enrollment. i ']

Whereupon, said pleadings, subpoena, final decree,

and a memorandum of taxed costs are hereto annexed,

said final decree being duly signed, filed, and enrolled,

pursuant to the practice of said Circuit Court.

Attest, etc.

[Seal] W. J. COSTIGAN, Oerk.

[Endorsed]: Enrolled papers. Filed April 12th, 1897.

W. J. Costigan, Clerk.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California,

IN EQUITY.

OALIFOK'MA E®DWOOD COM-

PANY,
Complainant,

vs. y No. 1^,015.

WILLIAM MAHAN,
Respondent.

Opinion.

Bill in equity to have the respondent decreed to hold,

in trust for the complainant, the legal title to a certain

quarter section of land. Bill dismissed.

Messrs. PAG^E, McOUTOHEN & EELLS, Solicitors

for Complainant.

Messrs. HENLEY & COSTELLO, Solicitors for Re-

spondent.

MORROW, District Judge.—This case presents sub-

stantially the same questions as were raised in the case

of California Redwood Company v. B. S. Litle, No. 11,812,

just decided, and upon the authority of that case, and of

the ease of American Mortg. Co. v. Hopper, 64 Fed. Rep.

553, the bill will be dismissed with costs.
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[Endorsed]: Filed April 12, 1897. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to-wit, the November term, A. D. 1896,

of the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the city and county of San Francisco, on Wednes-

day, the 6th day of January, in the year of our Lord

one thousand eight hundred and ninety-seven.

Present: Honorable WILLIAM W. MOBBOW, Dis-

trict Judge.

CALIFOBNIA BEDWOOD CO.,

vs. I

PETEB BELCHEB, Assignee, etc.,
[

^^,"^J^.

et al.
J

CALIFOBNIA BEDWOOD CO.,

vs. ^ No. 12,013.

ABTHUB M. SMITH et al. 1

CALIFOBNIA BEDWOOD CO.,

vs. y No. 12,015.

WM. MAHAN.

Order that Testimony In Case of California Red
wood Company v. Litle Apply to Otiier Cases.

These causes came on this day to be heard, Chas. P.

Eells, Esq., appearing for complainant, and Barclay
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Henley and B. F. Bergen, Esqs., appearing for defend-

ants. By consent, ordered evidence adduced orally be-

fore the Court pursuant to 67th rule in equity. Com-

plainant's Exhibits A, B, C, and D were introduced in

evidence, and it was ordered that the testimony of P. P.

Hooper given in previous case of Cal. Redwood Co. v.

Litle, No. 11,812, in so far as the same is applicable, be

considered as given in these cases. Complainant rested,

and the causes were continued to 11 o'clock A. M. to-mor-

row.

Complainants' Exhibit ''A''

This indenture, made the twenty-third day of March,

in the year of our Lord one thousand eight hundred and

eighty-three, between John C. Johnson, of the county of

Humboldt, State of California, the party of the first

part, and Charles E. Beach, of the same county and

State, the party of the second part, witnesseth: That

the said party of the first part, for and in consideration

of the sum of four hundred dollars, gold coin of the

United States of America, to him in hand paid by the

said party of the second part, the receipt whereof is

hereby acknowledged, has granted, bargained, and sold,

conveyed and confirmed, and by these presents dk)es

grant, bargain, and sell, convey and confirm unto the

said party of the second part, and to his heirs and as-

signs, forever, all that certain lot, piece, or parcel of land

situate, lying, and being in the said county of Humboldt,

State of California, and bounded and particularly de-
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scribed as follows, to-wit: The southwest quarter of sec-

tion number fifteen (15), township number eight (8),

north of range one (1), east of Humboldt meridian, and

containing' one hundred and sixty (160) acres.

Together with all and singular the tenements, heredit-

aments, and appurtenances thereunto belonging, or in

anywise appertaining, and the reversion and reversions,

remainder and remainders, rents, issues, and profits

thereof.

To have and to hold, all and singular, the said prem-

ises, together with the appurtenances, unto the said par-

ty of the second part, his heirs and assigns forever.

In witness whereof, the said party of the first part has

hereunto set his hand and seal, the day and year first

above written.

Signed, sealed, and delivered in the presence of

FRED W. BELL.

his

JOHiN O. X JOHNSON. [Seal]

mark

State of California,
; ss.

County of Humboldt.

On this twenty-third day of March, one thousand eight

hundred and eighty-three, before me, Fred W. Bell, a

notary public in and for said county, residing therein,

duly commissioned and sworn, personally appeared John

C. Johnson, known to me to be the person described in

and whose name is subscribed to the within instrument,

and acknowledged to me that he executed the same.
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In witness whereof, I have hereunto set my hand and

affixed my official seal at my office in the county of Hum-

boldt, the day and year first above written.

[Seal] FRiED. W. BELL^

Notary Public.

[Endorsed]: Deed. John C Johnson to Charles E.

Beach. Dated March 23, 1883. Recorfled at the request

of C. E. Beach, Mai-ch 24th, A. D. 1883, at 20 minutes

past 1 P. M., in book 8 of Deeds, page 14. Geo. A. Kel-

logg, Recorder. 12,015. Cal. Redwood Co. v. Mahan.

Complainant's Exhibit "A.'' Filed Jan. 6, 1897. W. J.

Costiffan, Clerk. By W. B. Beaizley, Dep. Clk.

Complainants' Exhibit *'B.''

This indenture, made the twenty-sixth day of March,

in the vear of our Lord one thousand eio^ht hundred and

eighty-three, between Charles E. Beach, of the county of

Humboldt, State of California, the party of the first part,

and F. P. and J. A. Hooper of the city and county of

'San Francisco, State of California, and Josiah Bell of

the county of Humboldt, State of California, the parties

of the second part, Witnesseth: That the said party of

the first part, for and in consideration of the sum of two

thousand two hundred dollars, gold coin of the United

States of America, to him in hand paid by the said par-

ties of the second part, the receipt whereof is Hereby ac-

knowledged, does by these presents grant, bargain, sell,

convey, and confirm unto the said parties of the second

part, and to their heirs and assigns, forever, all those

certain lots, pieces, or parcels of land situate, lying, and
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being in the county of Humboldt, State of California,

and bounded and particularly described as follows, to-

wit: the southwest quarter of section fifteen (15), the

southwest quarter of section twenty-two (22), and the

northwest quarter of section twenty-two (22), all in

township eight (8), north of range one (1), East Hum-

boldt meridian; also the southeast quarter of the north-

west quarter, the northeast quarter of the southwest

quarter, and the west half of the southwest quarter of sec-

tion one (1), and lots two (2), three (3), and four (4), and the

southwest quarter of northwest quarter of section one

(1), in township eight (8), north of range one (1), West

Humboldt meridian, and containing in all eight hun-

dred and two (802) acres and twenty-five hun-

dredths (25-100) of an acre, and conveyed

to the parties of the second part hereto in proportion of

interest as follows, to-wit: To F. P. Hooper, nine-twen-

tieths (9-20) of the whole; to J. A. Hooper, nine-tw^enti-

eths (9-20) of the whole, and to Josiah Bell, two-twenti-

eths (2-20) of the whole. Together with all and singular

the tenements, hereditaments, and appurtenances there-

unto belonging or in anywise appertaining, and the re-

version and reversions, remainder and remainders, rents,

issues, and profits thereof.

1*0 have and to hold all and singular the said prem-

ises, together with the appurtenances, unto the said par-

ties of the second part, and to their heirs and assigns

foif^er.
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lu witness whereof, the said party of the first part has

hereunto set his hand and seal, the day and year first

above written.

OHAELBS E. BEACSH. [Seal]

Signed, sealed, and delivered in the presence of

FRED W. BELL.

State of California,
' ss.

County of Humboldt.

On this twenty-sixth day of March, one thousand eight

hundred and eighty-three, before me, Fred W. Bell, a

notary public in and for said county, residing therein,

duly commissioned and sworn, personally appeared

Charles E. Beach, known to me to be the person described

in and whose name is subscribed to the within instru-

ment, and acknowledged to me that he executed the

same.

In witness whereof, I have hereunto set my hand and

affixed my official seal at my office in the said county of

Humboldt, the day and year first above written.

[Seal] FRED W. BELL,

Notary Public.

[Endorsed]: Deea. Charles E. Beach to F. P. and J.

A. Hooper and Josiah Bell. Dated March 26th, 1883.

Recorded at the request of F. P. Hooper, Apr. 30th, 1883,

at 15 minutes past 4 P. M., in book 8 of Deeds, page 456.

Geo. A. Kellogg, Recorder. 11812. Cal. Redwood Co.

V. Litle. Complainant's Exhibit "B.^' Filed Jan. 6,
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1897. W. J. Costigan, Olerk. By W. B. Beaizley, Dep.

Clk; and also in 12,011, Complainant's Ex. "B''; 12,013,

Complainant's Ex. ^^B,'' and 12,015, Complainant's Ex.

"B." Filed Jan. 6, 1897. W. J. Costigan, Clerk. By

W, B. Beaizley^ Dep. Clerk.

ComplaiSflants' Exhibit "C-

We, F. P. Hooper, J. A. Hooper, and Josiah Bell, grant

to the California Riedwood Company, a corporation or-

ganized and existing under the laws of the State of Cal-

ifornia, all that real property situate in the eount}^ of

Humboldt, State of California, and described on and

according to the official plat of the survey of said lands

returned to the general land office of the United States

at Washington, by the surveyor general, as follows:

The southeast quarter (S. E. |) of section number

twenty-four (24), the east half of the northwest quarter

(E. i of N. W. i), the northeast quarter (N. E. ^), the east

half of the southwest quarter (E. ^ of S. W. 4), and the

southeast quarter (S. E. |) of section number twenty-five

(25); the southeast quarter of the southwest quarter (S.

E. i of the S. W. i) of section number twenty-six (26), the

east half (E. i), the east half of the northwest quar-

ter (E. i of N. W. i), and the east half of the south-

west quarter (E. i of S. W. J) of section number thirty-

five (35), and section number thirty-six (36), all in town-

ship number nine (9), north of range number one (1)

west, Humboldt meridian.

Lots number one (1), two (2), three (3), and four (4), the

southeast quarter of the northwest quarter (S. E. 1 of
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N. W. :}), tlie southwest quarter of the northeast quarter

(S. W. 1 of N. E. i), the north half and the southwest

quarter of the southwest quarter (N. | and S. W. \ of S.

W. I) of section number one (1). Lots number one (1), ,

two (2), and tliree (3), the south half of the northeast

quarter (S. i of N. E. I) and the southeast quarter (S. E.

I) of section number two (2), the northeast quarter and the

south half of the northwest quarter (N. E. ^ and S. J of

N. W. i), and the east half (E. ?) of section number eleven

(11); section number twelve (12); section number thir-

teen (13); the east half (E. ^) of section number fourteen

(14); section number (twenty-four (24), lots one (1), two

(2), four (4), and six (6). The northeast quarter of the

northwest quarter (N. E. \ of N. W. D and the northwest

quarter of the northeast quarter (N. W. ^ of N. E. \) of

section number twenty-five in township number eight

(8), north of range one (1) w^est, Humboldt meridian.

Section number sixteen (16), the northwest quarter

of the southwest quarter (N. W. \ of S. W. i), and the

south half of the southAvest quarter (S. J of S. W. \)] the

northeast quarter of the southeast quarter (N. E. \ of S.

E. :]), and the south half of the southeast quarter (S. J of

S. E. I); the south half of the northeast quarter (S. | of

N. E. I), and the northeast quarter of the northeast quar-

ter (N. E. \ of N. E. \) of section number nineteen (19), the

* half of section number thirty (30), the southeast quar-

*W. See deed of correction July 27, 1883. Lib. 9,

Deeds, p. 623.
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ter (S. E. i) of section number fifteen (15); section num-

ber tliirty-six (36); an undivided one-half (^) interest in

the east half of the southeast quarter (E. i of S. E. i) of

section number seven (7); in the southeast quarter of the

northwest quarter (S. E. J of N. W. i); the nor-theast

quarter of the northeast quarter (N. E. i of N. E. J), and

the south half of the northeast quarter (S. i of N. E. i);

the southeast quarter (S. E. i) and the southwest' quarter

(S. W. I) of section number eig-ht (8) in section number

seventeen (17); in the northw^est quarter (N. W. |), the

northeast quarter (N. E. |), the southeast quarter (S. E.

^), and the north half of the southwest quarter (N. ^ of

S. W. I) of section number twenty (20); in section num-

ber twenty-one (21); in the southwest quarter of section

number twenty-six (26); in the south half of section num-

ber twenty-seven (27); in the section number twenty-

eight (28); in the northeast quarter (N. E. J), the south-

east quarter (S. E. ^), the southwest quarter (S. W. i),

and the east half of the northwest quarter (E. | of X. W.

^) of section number twenty-nine (29); in the east half

(E. 4) of section number thirty (30); in the northeast

quarter (N. E. J), the southeast quarter (S. E. J), the east

half of the northwest quarter (E. ^ of N. W. i), and the

east half of the southwest quarter (E. | of S. W. |) of

section number thirty-one (31); in the section number

(32) ; in the section number thirty-three (33) ; in the sec-

tion number thirty-four (34); and in the section number

thirty-five (35), all in township number nine (9), north of

range number one (1) east, Humboldt meridian.

The northeast quarter (N. E. i) and the southeast

quarter (S. E. D of section number five (5); the southeast
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quarter (S. E. i), and the southwest quarter (iS. W. I) of

section number seven (7); the southwest quarter ('S. W. J)

of section number fifteen (15); the southwest quarter of

section number sixteen (16), the southeast quarter (S. E.

i) and the southwest quarter (S. W. I) of section number

seventeen (17); section number eighteen (18); section

number nineteen (19); section number twenty (20); sec-

tion number twenty-one (21); the northwest quarter and

the southwest quarter (N. W. ^ and S. W. J) of section

number twenty-two (2'2); the northwest quarter (N. W,

i) of section number twenty-seven (27); the northeast

quarter (N. E. ^), the northwest quarter (N. W. I), and

the southwest quarter (S. W. |) of section number twen«

ty-eight (28); section number twenty-nine (29); section

number thirty (30); the northwest quarter (N. W. ^), the

northeast quarter (N. E. |), the east half of the southwest

quarter (E. J of S. W. i), and the west half of the south-

east quarter (W. ^ of S. E. |) of section number thirty-

two (32), and the northwest quarter (N. W. }) of section

number thirty-three (33).

And an undivided one-half (4) interest in section num-

ber two (2); in section number three (3); in section num-

ber four (4); in the northeast quarter (N. E. J) and south-

east quarter (S. E. |) of section number (5); in the east

half of the northwest quarter (E. | of N. W. i) and the

northeast quarter (N. E. J) of section number eight (8);

in the section number nine (9); in section number ten

(10); in section number eleven (11); in the northwest

quarter (N. W. I) and the southwest quarter (S. W. ^) of

section number (12), all in township number eight (8),

north of range one (1) east, Humboldt meridian.
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All rights of way over, across, and through, and all the

timber and the rights to cut, remove, and appropriate

the same standing upon the northwest quarter (N. W. i)

of the section number fourteen (14), the southwest quar-

ter (S. W. I), and the northwest quarter (N. W. i) of the

section number eleven (11), and the southwest quarter

of section number two (2) in township number eight (8),

north of range one (1) west, Humboldt meridian.
•

Also all those certain town lots situate in the town of

Trinidad, county of Humboldt, State aforesaid, and de-

scribed on and according to the official map of said town

as surveyed and platted by J. S. Murray, July 11th,

1871, and filed in the office of the county recorder of said

county on October 2d, 1871, and r»>-w q^ ^\q therein as

follows

:

Lots numbered one (1), two (2), luree (3), four (4), five

(5), nine (9), thirteen (13), fourteen (14), fifteen (15), thirty

(30), thirty-one (31), thirty-four (34), thirty-seven (37),

forty (40), and forty-two (42): all of tlie right, title, and

interest of the grantors in lots number twenty-nine (29),

forty-three (43), forty-five (45), and eight (8); and all

rights of wav and easements in lots numbered fortv-one

(41), forty-four (44), and twenty-one (21).

And all and every the other timber lands, town lots,

and real property of the grantors, or any or either of

them, situate in the said county of Humboldt, State of

California.

And also all wharves, wharf privileges, rights, and

franchises, railroads, superstructures for railroads, moor-
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ings, anchors, and chains in Trinidad Bay, sawmills,

shinglemllls, blacksmith shops, boarding-houses, barns,

stores and other buildings in said county.

Excepting, however, from this grant the following de-

scribed real property belonging to said Josiah Bell,

to-wit

:

The southwest quarter (S. W. J) of section number

fifteen (15), township nine (9), north range one (1), east

Humboldt meridian; that portion of lot number twenty-

uine (29) in the township of Trinidad, situate at the

northeast (N. E.) corner of said lot, being about eighty

(80) feet square, which is held in common by said Bell

and one J. S. Baker; and that portion of lot number

forty-five (45) in said town, which is held in common by

said Bell and said J. S. Baker.

It is the intention of this grant to vest in the grantee

all and every the timber lands, town lots, and real prop-

erty, and all interests and rights therein possessed or

claimed by the grantors, or any or either of them, situate

in said Humboldt county, and which has heretofore been

known as the property and plant of the "Trinidad Mill

Company,'' that being the name and style of the copart-

nership heretofore existing between the grantors, saving

and excepting only the premi»(^« described in the afore-

said exception.

And we, the said F. P. Hooper, J. A. Hooper, and

Josiah Bell, covenant with the said the California Red-

wood Company that we, and each of us, and all persons

acquiring any interest in the property hereby granted,

or intended so to be, through or for us, or any of us, will,
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on demand, execute and deliver to the said the California

Redwood Company, at the expense of the latter, any
further assurance of the same that may be reasonably
required.

Witness, our hands this 27th day of July, A. D. 1883.

F. P. HOOPER. [Seal]

JOHN A. HOOPER. [iSeal]

JOSIAH BELL. [Seal]

City and County of San Francisco.
!> ss.

'State of California,

On the twenty-seventh day of July, A. D. one thou-

sand eight hundred and eighty-three, before me, James

L. King, a notary public in and for said city and county,

residing therein, duly commissioned and sworn, person-

ally appeared F. P. Hooper, J. A. Hooper, and Josiah

Bell, knowm to me to be the individuals described in,

whose names are subscribed to, and who executed the

annexed instrument, and thev severally acknowledged

to me that they executed the same.

Tn Avitness whereof, I have hereunto set my hand and

aflixed my oflicial seal at my ofhce in tlie city and county

of San Francisco, the day and year last above written.

[Seal] JAMES L. KING,

Notary Public.

[p]nd()rsed]: F. P. Hooper and others to The California

Redwood (.'ompany. Dated July 27th, 1883. Recorded

at the request of Jno. A. Watson, agent Wells, Fargo &
Co., August 2d, 1883, at 30 minutes past 3 P. M., in book



'Vs, William Mahan. 45

9 of Deeds, page 420, etc. Geo. A. Kellogg, Recorder.

11,812, Oal. Eedwood Co. v. Litle. Complainant's Ex-

hibit ^'C Filed Jan. 6, 1897. W. J. Costigan, Clerk.

By W. B. Beaizley, Deputy Clerk. Also in 12,011, Com-

plainant's Ex. "C^; 12,013, Complainant's Ex. "C," and

12,015, Complainant's Ex. ^^C." Filed Jan. 6, 1897. W.
J. Costigan, Clerk. By W. B. Beaizley, Dep. Clerk.

Complainants' Exhibit ''D."
fe^L.

W. E. Y. J. R. M.

DEPARTMENT OF THE XNTERIOR.

General Land Office,

Washington, D. C, February 28, 1896.

I, 'S. W. Lamoreux, commissioner of the general land

office, do hereby certify that the annexed copy of entry

papers in canceled timber land entry No. 5118 by John

C. Johnson, for the S. W. i, sec. 15, T. 8 N., R. 1 E., H. M.,

Humboldt Land District, California, and other papers

and correspondence relating thereto, is a complete, true,

and literal exemplification of the originals as shown by

the files and records of this office.

In testimony whereof, I have hereunto subscribed my
name, and caused the seal of this office to be affixed at

the city of Washington, on the day and year above

written.

[Seal of Patent Office.] 'S. W. LAMOREUX,
Commissioner of the General Land Office.
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^'
S. S. T.

A. Y.

87-132306. B B g

DEPART'MEiNT OF TIHE INTERIOR.

General Land Office,

Washington, D. C, Mar. 8, 1888.

Register and Receiver, Humboldt, Oalifornia.

Gentlemen: J. C. Johnson made timber land entry

No. 5118, Mar. 21, 1883, of the S. W. i, sec. 1^, tp. 8 N.,

R. 1 E., H. M., alleging on Nov. 28, 1887, Special Agent
B. F. Bergen reported that he had made a personal ex-

amination of such tract, and fonnd the land to be denselv

coveried with redwood timber, for which it is chiefly

valuable.

He further reports that, as shown by the county rec-

ords, the land was conveyed to C. E. Beach, two days

after entry, consideration |400, and that Beach, three

days afterward, conveyed the land to T. P. Hooper and

J. A. Hooper.

He further reports that he is convinced there was

willful fraud in the entry, and that the entryman was in

collusion with other parties when making the same, as

he was a man of no means, and conveyed the land to

Beach immediately after entry for less than it would

cost to make such entry. Said entry is accordingly held

for cancellation.

You will give claimant due notice of this action, in-

forming him of the nature and substance of the special

agent's report, as set forth above, and advising him that

he will be allowed sixty days in which to apply for a

hearing to show cause why his entry should be sustain-
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ed, in accordance with circular instructions of July 31,

1885, as amended by the circular of May 21, 1886, and

that if he fails to show cause why his entry should be

sustained, the same will be finally canceled.

If you have knowledge that the land has been trans-

ferred or mortgaged, you will also notify the transferee

or mortgagee.

Respectfully,

S. M. STOOKSLAGER,
Acting Commissioner.
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When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

OFFICIAL BUSINESS. ^pst a>filC^ at

METURX TO:

Stamp here name of i ost
Office.

Eau Clarie
fV!ay 4

5:30 p. m.
1888
Wis.

and date of delivery

Name of Sender
U. S, L. O,

Street and Number,}^

or Post Office Box.)

Eureka,

Post Office af^
Humboldt,

County of- State of California,

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

ost Office ^i^ptivim^nt.
OFFICIAI. BUSINESS. ^pst #fliC^ at

BETJJUN TO:

Stamp here name of I'ost,

Office.

and date of delivery.

Name of Sender
U, S. L. O.

Street and Number,)^

or Post Office Box.)

Eureka.

Post Office at
Huinholdt,

County of- Stateof California.

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

o$t Office JJepartment.
OFFICIAI. BUSINESS. ^O^t (^UlCH^ Ut

RETURN TO:

Name of Sender

Stamp here name of > ost
Office.

Eureka, Cal.
May 25
3 p. m.
1888

and date of delivery.

JJ. S. Land Office

Street and Number,
or Post Office Box.

Eureka,

Post Office at Humboldt,

County of- State of California.



50 California Rcdicood Company

RE(iISTRY RETURN RECEIPT sent 189

Reg. No. s^^ from Post Office at

Registered
May , 16 18S8

Eureka, Cal.

EAU CLARIE

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

tfte right

*LETTER

PARCEL

H. C. PUTNAM
When delivery is made to

other than addressee, the
name of both addressee and
recipient must appear.

KLINCENBERC
* Erase letter or parcel according to which is sent.

RE(;iSTRY RETURN RECEIPT sent .189

Res:. No. ^i from Post Office at

Registered
Jul. i.% 1888

*5:^:Parcd|^<'*--^"'
A.R.STEWART

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right

When delivery is made to
other than addressee the
name of botli addressee and
recipient must appear.

(*LETTER

( PARCEL

Signature in ink.

* Erase letter or parcel according to which is sent.

RE(tHSTRY RETURN RECEIPT sent 189

Reg. No. 301 from Post Office at

'^Rea. Letter ) ^.^^,,,„,^ .^ A„ C, WiMZLER
Reg. Parcel

S

^'^^^^^^^^ ^^

Registered
Mav. 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will m.ail this Card, without cover and wiihout
posiage, lo address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right

When delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

*LETTER

PARCEL

A. C. WINZLER

* Erase letter or parcel according to which is sent.
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When the registered fetter or parcel accompanying this card /s delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

^o$t Office ^cpartm^nt.
Post O^ffice ntOFFICIAIi BUSINESS

BETUBN TO:

Stamp here name of J ost
Office.

Chicago, R. W D.
S. J. A. Jan. 23

Reg.

and date of delivery.

Name of Sender - IT. S. Beg, 34060

Street and Number,)
or Post Office Box.)

Post Office at Eureka,

County of- State of California.

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

Post #ffice Mtpavtm^nt.
OFFICIAL BUSINESS. ^ost mtHCt^ Ut

BETLBN TO:

Stamp here name of Post
Office.

i^Eureka, Cal.
July 17, 9 a.m.

1888

and date of delivery.

Name of Sender U. S. L. O,

Street and Number,
or Post Office Box.

Eureka,

Post Office at Humboldt,

County of- State of California.

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

^o$t Office ^epartmi^nt.
OFFICIAI. BUSINESS. ^tiSt CDtflCe ^t

BETLBN TO:

Stamp here name of i^ost
Office.

Eureka, Cal.
IViay 31
1888

and date of delivery.

Name of Sender U. S, L. O,

Street and Number,
or Post Office Box.

Eureka,

Post Office at Humboldt,

County of- Stateof California.
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RE(;iSTRY RETURN RECEIPT sent- 189 .

Reg. No. 57 from post Office at

*Z pTel \
^^^ressea to T. W. HARVEY

Registered
Jan. 11,1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REtHSTERED

(Sender's name on other side.)

Sign on dotted lines to

tfie right

*LETTER

PARCEL

When delivery Is made to '

other than addressee, the
name of both addressee and
recipient must appear.

T. W. HARVEY

by R, H. HOOVEY
Erase letter or parcel according to which is sent.

RE<;iSTR¥ RETURN RECEIPT sent 189 .

Reg. No. 216 from Post Office at

Registered
Jul. 12 1X8<S

Eureka, Cal.

E.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

(^LETTER

( PARCEL

H. L. SMITH
When delivery is made to

other than addressee, the
name of both addressee and
recipient must appear.

Erase letter or parcel according to which is sent.

RE^^ISTRY RETUR.V RECEIPT sent 189

Reg. No. 3^4 fcoia Post Office at.

'''Ren. Letter } .^j -, ^^
Reg. Parcel \

^^^dressed to

^..Ajpii^-iii

^Ren. Letter ) ^^,,_,^^ ,, H. L. SMITH

Registered
May 11, 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and wirhout
posiage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

Wbpn delivery is made to
other than addressee, the
name of bot'i addressee and
recipient must appear.

*LETTER

PARCEL

HORACE L. SMITH

Erase letter or parcel according to which is sent.
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iVhen the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

0st wffic^ Mtpattm^nt.
OFFICIAI. BUSINESS. ^oSt O^fttCe ^t

METURlSr TO:

Stamp here name of Post
Office.

Eau Clarie
Jul. 23

5:30 p. m.
1888
Wis.

and date of delivery.

Name of Sender. U, S, L. O,

Street and Number
or Post Office Box:\

Eiireka,

Post Office at Humboldt,

County of- State of California,

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

OFFICIAL BUSINESS. j^ost O^fflCe Ut

HETURN TO:

Name of Sender

Stamp here name of host
Office.

Chicago, (II.

May 18
9:30 p. m.

88

and date of delivery.

IT. S. L, O.

Street and Number,)
or Post Office Box.\

Eureka,

Post Office at Humboldt,

County of- State of California.

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

OFFICIAL BUSINESS. |Jici^t 0lllC<i Ut <

JRETURN TO:

Stamp here name of I^ost
Office.

Eureka, Cal.
May 31
188

and date of delivery.

Name of Sender U. S. L. O,

Street and Number
or Post Office Box:[

Eureka,

Post Office at Humboldt,

County of- State of California,
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REi^ISTRY RETUK V RECEIPT sent 189

Reg. No. ss from post Office at

-Beg, Letter )
^^^,,^^^^^ ^, H. C. PUTNAM

Meg. Farcel
)

Registered
Jul 12 1888

Eureka, Cal.

EAU CLARIE

After obtaining receipt below, tlie Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

*LETTER

PARCEL

H. C. PUTNAM
\V>">n delivery is made to

other than acMressee, the
name of botii addressee and
recipient must appear. KLINCENBERG

* Erase letter or parcel according to which is sent.

KEOI!^TRY EETTR^ RECEIPT seiit- 189

Reg. No. 319 from Post Office at.

*Reg. Letter

Reg. Parcel

Registered
Mav 11. 1S88

Addressed to H. SWIFT
Eureka, Cal.

After obtaining receipt below, the Post::, ler will mail this Card, without cover and without
postage, to adiress on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

When delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

*LETTER

PARCEL

W. H. SWIFT

M. C. SAB8N

Erase letter or parcel according to which is sent.

REGISTRY RETURN RECEIPT sent 189

Reg. No. 3(2 from Post Office at

'ft¥Tc:i\^^^ressedto^.J..3^

Registered
Mav l-> 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

(*LETTER

( PARCEL

HOSTAGE L. Sfi^SSTH
Wh"n delivery is made to

other than addressee, the
name of both addressee and
recipient must appear.

* Erase letter or parcel according to which is sent.
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When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

OFFICIAL BUSINESS. ^OSt O^flfC^ at

BBTUMN TO:

Stamp here name of Jr'ost

Office.

Chicago
May 22

6:30 p. m.

and date of delivery.

l\/ame of Sender U, S, L, O,

Street and Number,}
or Post Office Box.)

Eureka,

Post Office at Humboldt,

County of- State of California,

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

OFFICIAL BUSINESS. ^OSt O^ffice ^t

METUBN TO:

stamp here name of Post
Office.

Eau Claire
May2l

5:30 p. m.
1888

and date of delivery.

Name of Sender
IT. S. L. O.

Street and Number,
or Post Office Box.

Eureka,

Post Office at Huinboldt,

County of- State of California.

,^,,tii liia registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

OFFICIAL BUSINESS, ^ost O^flice at

RETURN TO:

Name of Sender

Stamp here name of Jr'ost

Office.

Como
May 14
1888
C

and date of delivery.

U. S. L. O.

Street and Number
or Post Office Box.'}

Post Office at
Eureka,

County of HnmhoUlt, State of California.
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KE^illSTllY RETURN RECEIPT sent- -189

Reg. No. 344 from Post Office at.

^^Re^: Pared \
'''^dressed to W. H. SWIFT

Registered
May K) . 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOYE DESCRIBED REGISTERED
(Sender's name on other side.)

Sign on dotted lines to

the right.

Wbon delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

*LETTER

PARCEL

W. H. SWIFT

M. C. SABIN
* Erase letter or parcel according to which is sent.

RE<iHSTRY RETURN RECEIPT sent 189

Reg. No. 32 ( from Post Office at

*Ren. Letter ) j^^..„„,^ .^ H, C. PUTNA
Reg. Parcel

S

^^^^^^^^^ ^^

Registered
Mav 11 1888

Eureka, Cal.

lEAU CLAIRE

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOYE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted fines to

the right.

(*LETTER

] PARCEL

H. C. PUTNAM
When delivery is made to

other than addressee, the
name of bot^> addressee and
recii.'ieiit must appear. by KLINCENBERC

* Erase letter or parcel according to which is sent.

REWSTRY RETURX RECEIPT sent 189

Reg. No. 309 from Post Office at

*il; pTcd i
^<idressed to CHAS. HA!V5SEM, Comr,

Registered
Mav 9, 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIYED THE ABOYE DESCRIBED REGISTERED

(Sender's najnie on other side.)

Sign on dotted lines to

the right.

When delivery is made to f

other than addressee the
name of both addressee and
recipient must appear.

*LETTER

PARCEL

C. HANSEN

* Erase letter or parcel according to which is sent.
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When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

ost ©ffice department.
OFFICIAI. BUSINESS. "^tX^t a^tftCe »t

RETUJRK TO: 22967

Stamp here name of Post
Office.

New York
May 25
2:30 P. M.

88

1^
and date of delivery.

Name of Sender.
TJ. S. L. O,

Street and Number
or Post Office Box.'}

Eureka,

Post Office at Humholdt,

County of- State of California,

ast Office department.
OFFICIAl. BUSINESS. ^osf O^ffiCe ^1

BETUBN TO:

Name of Sender U. S, L, O.

Street and Number,)
or Post Office Box.\

Eureka,

Post Office at

County of Humboldt, State of California,

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

a

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

Stamp here name of j osi
Office.

Eureka,
June I

3 p. m. 1888
Cal.

and date of delivery.

0$t wffice J3«*T

OFFICIAL BUSINESS. JJost 0ftiCe Ut

BETUMN TO:

Stamp here name of Post
Office.

Eureka
Mayrs
Cal.

and date of deliverv,

Name of Sender U. S, L. O,

Street and Number,
or Post Office Box.

Eureka,

Post Office at Humboldt,

County of- State of California,
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REGISTRF RETURN RECEIPT sent 189

Registered

Reg. No. 30' from Post Office at ^yJ^J'^
Eureka, Cal.

R. S. WALKER
*fitpT:ei\^^^^-^^^o

N.Y

Alter obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED
( PARCEL

(Sender's name on other side.)

Sign on dotted lines to

the riglit

Wbpn delivery is made to
other than addressee the
name of botl> addressee and
recipient must appear.

CEO. CEISEL

R. S. WALKER
Erase letter or parcel according to which is sent.

REmSTRY RETURN RECEIPT sent - 189 .

Registered

Reg. No. 216 from Post Office at -^ •v^T.g^^^
> May5 isss

Eureka, Cal., E.

l%:PaZ\''^<^ressedto H. L. SEV^STH

E.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
posiage, to address on the other side.

PARCEL
(SENDER'S NAME ON OTHER SIDE.)

Sign on dotted lines to

the right.

When delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

HORACE L. SMITH

Erase letter or parcel according to which is sent.

REGISTRY RETURN RECEIPT sent 189

Reg. No. 300 from Post Office at
Ma^^js'^

"
g ^ Eureka, Cal.

*B..7. Letter
^

j^^^^,,,,^ ^, S. F. BALCOIVl
B.eg. Parcel

E.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

i*LETTER
RECEIVED THE ABOVE DESCRIBED REGISTERED

( PARCEL
(SENDER'S NAME ON OTHER SIDE.)

Sign on dotted lines to

the right.

When delivery is made to ^

other than addressee, the
name of bofn addressee and
recipient must ap])ear.

S. F. BALCOi

* Erase letter or parcel accordire to which is sent.
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United States Land Office,

Humboldt, California, May 9, 1888.

S. F. Balcom, Esq., Eureka, Cal.

Sir: You are hereby notified that the following timber

land cash entries have been held for cancellation by De-

partment Letters "P,'' of Mar. 2, 8, 29, April IT, and 19th,

1888, upon reports of Special Agent B. F. Bergen to the

effect that the said entries were severally made in the

interest of other parties,

T. L. C. E. No. 5080, made Mar. 12, 1883, by Wm. C.

Kobertson, for S. | of N. E. J, and lots 1 an^ 2, sec. 2, tp.

8 N., r. 2 E., H. M.

T. L. C. E. No. 5097, made Mar. 19, 1883, by James A.

Mead, for S. E. i, sec. 3, tp. 9 N., E. 1 E., H. M.

T. L. C. E. No. 5247, made May 18, 1883, by John G.

Sherman, for W. ^ of N. W. 5 and W. | of S. W. ^, sec.

15, tp. 13 N., K. 1 E., H. M.

T. L. 0. E. No. 5267, made May 21, 188H, by Alfred C.

Winzler, for N. E. i, sec. 34, tp. 13 N., r. 1 E., H. M.

T. L. C. E. No. 5343, made June 2, 1883, by Albert

Foster, for N. i of N. E. i sec. 9, W. J of 'S. W. i, sec. 1,

tp. 8, N. R. 1 E., H. M.

T. L. C. E. No. 5344, made June 2, 1883, by Edward

Hall for S. E. i of N. E. |, E. i of S. E. i, and lot 1, sec.

4, tp. 8, N. R. 1, E., H. M.

T. L. C. E. No. 5347, made June 3, 1883, by James O.

Dermott for S. i of N. W. i, and lots 3 and 4, sec. 3, tp. 8,

N. R 1 E., H. M.
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T. L. C. E. No. 5348, made June 4, 1883, by Charles

Hansen, for S. E. i, sec. 34, tp. 13, N. R. 1 E., H. M,

T. L. O. E. No. 5474, made July 9, 1883, by Thomas

Williamson, for S. W. i, sec. 9, tp. 7, N. R. 2 E., H. M.

T. L. C. E. No. 5477, made July 9, 1883, by Charles

Brown, for S. | of S. W. i, N. W. i of S. W. i, sec. 21,

S. W. i of N. E. i, sec. 28, tp. 7, N. E. 2 E., H. M.

T. L. C. E. No. 5478, made July 9, 1883, by Perry Con-

nor, for N. W. i, sec. 28, tp. 7, N. R. 2 E., H. M.

T. L. C. E. No. 5480, made July 9, 1883, by David Ellis,

for S. W. I, sec. 23, tp. 7 N. R. 2 E., H. M.

T. L. C. E. No. 5482, made July 9, 1883, by Henrietta

Morton, for N. W. J, sec. 14, tp. 7, N. R. 2 E., H. M.

T. L. C. E. No. 5484, made July 9, 1883, by Edward T.

Knaack for S. E. i, sec. 15, tp. 7, N. R. 2 E., H. M.

Also, T. L. C. E. No. 4973, made Feby. 24, 1883, by

James Gibson, for N. E. i, sec. 27, tp. 9, N. R. 2 E., H. M.

T. L. C. E. No. 4975, made Feby. 24, 1883, by James

Gregory, for S. E. 1 of N. W. i, S. W. i of N. E. |, and lots

4 and 5, sec. 6, tp. 9, N. R. 2 E., H. M.

T. L. C. E. No. 5104, made March 19, 1883, by Walter

Carrier, for N. E. i, sec. 13, tp. 9, B. R. 1 E., H. M.

T. L. C. E. No. 5f20, made May 29, 1883, by George

Speed, for N. E. i, sec. 27, tp. 13, N. R. 1 E., H. M.

T. L. C. E. No. 5483, made July 9, 1883, by Oscar A.

Betterley for N. E. 1, sec. 15, tp. 7, N. R. 2 E., H. M.

Also, T. L. C. E. No. 5118, made March 21, 1883, by J.

C. Johnson, for S. W. i, sec. 15, tp. 8, N. R. 1 E., H. M.
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T. L. 0. E. No. 5120, made March 21, 1883, by Augustus

Keyser, for N. W. i, sec. 22, tp. 8, N. K. 1 E., H. M.

T. L. 0. E. No. 5121, made March 21, 1883, by William

Beach for S. E. i of N. W. i, N. E. i of S. W. i, and W. i

of S. W. i, sec. 1, tp. 8, N. R. 1 W., H. M.

T. L. C. E. No. 5122, made March 21, 1883, by Jennie

Beach, for S. W. i of N. W. i, and lots 2, 3, and 4, sec. 1,

tp. 8, N. R. 1 W., H. M.

Also, T. L. C. E. No. 5596, made August 16, 1883, by

William L. Baldwin for N. W. i, sec. 27, tp. 9, N. B. 1 E.,

H. M.

Also, T. L. C. E. No. 5457, made July 5, 1883, by Wil-

liam Romer, for lots 1 and 2, and S. ^ of N. E. J, sec. 3,

tp. 12, N. R. 1 E., H. M.

Also, T. L. C. E. No. 5078, made March 12, 1883, by

John Christie, for N. i of N. W. i, sec. 35, S. E. | of N. E.

i, sec. 9, S. E. i of N. E. i sec. 4, tp. 9, N. R. 2 E., H. M.

T. L. C. E. No. 5195, made May 10, 1883, by John L.

Mauer, for S. E. i of S. E. i, sec. 21, N. i of N. E. i, sec

28, tp. 7, N. R. 2 E., H. M.

T. L. C. E. No. 5492, made July 9, 1883, by Christen

Christenson, tor N. W. i of S. W. i, sec. 28, S. E. i of

N. W. i, sec. 21, N. E. i of N. W. i, sec. 22, S. W. i of S.

W. i, sec. 11, T. 7, N. R, 2 E., H. M.

You are hereby advised that you will be allowed sixty

(60) days in which to apply for a hearing to show cause

why said entries should be sustained, in accordance with

circular instructions of July 31, 1885, as amended by the

circular of May 24, 1886, and that if you fail to show
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cause why said entries should be sustained, the same
will be finally canceled.

Respectfully,

S. a BOOM,

Register.

B.
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When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

post #itt« iScpartm^nt
OFFICIAL BUSINESS. ^f^St 0ftiCe ^t -

METZTRN TO:

stamp here name of Post
Office.

and date of delivery.

Name of Sender IT. S. Land Office

Street and Number
or Post Office Box.:\

Eureka^

Post Office at
Humboldt,

County of- Stateof California, '^
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KEUISTRY RETURN RECEIPT sent- 189 .

Reg. No. 278 from Post Office at ^^y- ^^^^

£ur6k£i Cal

*Z raZ \
^''resu, to J. C. JOHNSON

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

i*LETTER
PARCEL

(SENDER'S NAME ON OTHEE SIDE.)

Sign on dotted lines to

the right.

When delivery is made to f
other than addressee, the
name of both addressee and
recipient must appear.

Signature in ink.

* Erase letter or parcel according to which is sent.



vs. William Mahan. 65

United States Land Office,

Humboldt, California, May 9, 1888.

J. C. Johnson, Esq.

Hir: By instructions of Department Letter "P,^' of

Mar. 8, 1888, you are hereby advised that your T. L. C. E.

No. 5118 for S. W. |, sec. 15, tp. 8 N., K. 1 E., H. M., made

Mar. 21, 1883, has been held for cancellation upon the

report of Special Ai^ent B. F. Bergen, to the effect that

the said entry was made in the interests of other parties.

Made Novr. 28, 1887.

You are hereb}^ informed that you will be allowed

sixty days to apply for a hearing to show cause why your

said entry should be sustained, and that if you fail to

show cause why your entry should be sustained, the

same will be finally cancelled.

Respectfully,

S. O. BOOM,

Kiegister.

B.

(No. 1525.)

5, '18, 188.

Mr. J. C. Johnson,

Please apply in person, or send written order, for a

registered letter to your address in this office.

P. M.

N. B.—Registered letters or parcels must never be de-

livered to any persons but thoise to whom they are ad-

dressed, or upon their written order. Identification
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must be required when the applicant is unknown, and

written orders must be verified and placed on file as

vouchers. Postmasters will be held i^sponsible for the

wrong delivery of registered matter. (See sections 868-

869, Postal Laws and Regulations, edition 1879.)
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When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

ost wlfice department.
OFFICIAL BUSINESS. ^O^t dlltiC^ ^t

JRETUBN TO:

stamp here name of Post
Office.

Dowsprairie
12

May
Cal.

and date of delivery.

Name of Sender U. S. L, O.

Street and Number,)
or Post Office Box.)

Eureka,

Post Office at Htrmboldtf

County of- State of California,

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card v,/iihout cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

ost Office ^^ptivttnitnt.
OFFICIAI. BUSINESS. ^001 O^ttiC^ ^t

METUBK TO:

Stamp here name of Jr-ost

Office.

San Francisco
May 14
2 p. m.
Cal.

and date of delivery.

Name of Sender XT, S. L, O.

Street and Number,]
or Post Office Box.\

Eureka,

Post Office at Humboldt,

County of- State of California,
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IWMi^TUY RETLRX RECEIPT sent 189

I

Reg. No. 317 from Post Office at

'Z^Z \
^<^^ressea to CE. BEACH

Registered
May 11 1888

Eureka, Cal.

Powsprairie

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

^LETTER

PARCEL

Wir^n delivery is made to
other than addressee, the
name of botii addressee and
recipient must appear.

C. E. BEACH

JOHN FLAHERTY Signature in ink.

Erase letter or parcel according to which is sent.

REGISTRY RETTRN RECEIPT sent

Reg. No. 322 from Post Office at

'Z^ \
-^^--^ - F, P, & J, A. HOOPER^S^

189

Registered
JIavll 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right.

*LETTER

PARCEL
247

When delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

F. P. & J. A. HOOPER

Signature in ink.

* Erase letter or parcel according to which is sent.
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United States Land Office,

Humboldt, Cal., Jany. 8, 1889.

Hon. Commissioner, Gen. Land Office, Washington, D. C.

Sir: In reply to 3^onr Letter "P" of Dec. 27, '88, relat-

ing' to the entry of J. C. Johnson, No. 5118, held for can-

cellation under report of S'pecial Agt. Bergen, I will say

that our records show that C. A. Beach and Hooper

Brothers were notified May 11 and May 14, 1888, per reg.

letters, the entryman cannot be found nor is he known,

no hearing having been applied for through this office as

yet. Bespy,

R. W. HUTCOaiNiS,

Receiver.

(On reverse side of letter.)

General Land Office.

15-382.

6627 ^ E. G. F.

CO
00 •-'

B. B.

Received.

U. S. Land Office, Humboldt, Cal.

Letter replying to Letter "P.," Dec. 27, '88.

R. W. HUTCIHINiS, Rec.

86. 61218. C. E. 5118,

87. 132306.
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Entryman not notified—not found.

Jan. 22, '89. To E. & R., S. S. T., for report.

Cancelled June 7, '89. See '89—6272. S. S. T.

P. 37-7. S. S. T.
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When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

^o$t Cl^ffice department.
OFFICIAL BUSINESS. ^O^f (©ttlce ^t

METUItN TO:

stamp here name of Post,
Office.

and date of delivery.

Name of Sender
n, s, L, o.

street and Number,)
or Post Office Box.]

Post Office at Eureka,

County of Humboldt, State of Califoruia.

When the registered letter or parcel accompanying this card is delivered, the

Postmaster will require signature to the receipt on the other side, also on his record of

registered deliveries, and mail this card without cover to address below.

A penalty of $500 is fixed by law for using this card for other than official business.

o$t Office :©epartment*
OFFICIAL BUSINESS. ^0$! #lfiCe ftt

RETURN TO:

Stamp here name of Post
Office.

Eureka
9 a. m.
1889

and date of delivery.

Name of Sender U. S. L. O,

Street and Number,)
or Post Office Box.)

Eureka,

Post Office at Humboldt,

County of- State of California*
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RE^ilSTRY RETLR5 RECEIPT sent-

Reg. No. 530 from Post Office at

Reg. Parcel
-Reg, Letter

^
^^^^,,,^^ ,, JNO, C. JOHNSON

-189 .

Registered
Mar. 14 1888

Eureka, Cal.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEITED THE ABOVE DESCRIBEJ) REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

tiie rigfit.

When delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

^LETTER

PARCEL

Signature in ink.

* Erase letter or parcel according to which is sent.

REGISTRY RETURN RECEIPT sent 189 .

Reg. No. 605 from Post Office at

-Reg, Letter
\ j^^dressed to P- EVANS

Reg, Parcel \
^«^^«ss«« ^^

Registered
Mar. 15,1889

Eureka, Cal.

E.

After obtaining receipt below, the Postmaster will mail this Card, without cover and without
postage, to address on the other side.

RECEIVED THE ABOVE DESCRIBED REGISTERED

(Sender's name on other side.)

Sign on dotted lines to

the right

When delivery is made to
other than addressee, the
name of both addressee and
recipient must appear.

^LETTER

PARCEL

DAVID EVANS

Signature in ink.

* Erase letter or parcel according to which is sent.
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United States Land Office,

Humboldt, Cal., March 11, 1889.

John C. Johnson, Trinidad, Oal.

Sir: By Department Letter ^'P^' of March 8, 1888, this

office is ordered to notify you that your timber entry

5118 for S. W. i, 15, tp. 8, N. R.. 1 E., H. M., had been held

for cancellation upon a report of Special Agent Bergen,

to the effect that the entry was made in the interest of

Hooper Brothers of San Francisco, and through the

agency of C. E. Beach to whom you conveyed the land.

You are advised that you will be allowed sixty days from

date to apply for a hearing to show cause why your en-

try should be sustained, and if you fail to do this, the

entry will be finally cancelled.

Very respy.,

S. C. BOOM, Register.

B. W. Hutchins, Receiver.

United States Land Office,

Humboldt, Oal., May 15, 1889.

Hon. Commissioner, Gen. Land Office, iWashington, D. C

Sir: Referring to your Letter "P'' of Mch. 8, 1888, and

Jany. 22, 1889, in regard to timber land entry 5118 by

John C. Johnson for the S. W. i of sec. 15, tp. 8 N., R. 1

E., H. M., held for cancellation upon report of Special

Agi. Bergen to the effect that the entrv was made in the

interest other parties I have the honor to say that John

C. Johnson had reg. letter sent to his last k'nown P. O,
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address March 14 1889, and David Evans was notified

bj reg. letter 605, March 15, 1889, and as yet no response.

Respy.,

, R. W. HUTOHI]S^S,

Eeceiver.

(On reverse side of letter is following:)

^ General Land Office, g 16,352.

SS 6272 ' ^ B. B.

Received. t^

Letter in reply to Letter 'T" of Jan. 22, '89. Refers

to T. L. C. 5118.

By JOHN C. JOHNSON,

R. W. HutcMns,

Rec.

86-61218.

87-132306.

89-6927.

Canceled June 7, '89. S. S. T.

p. - S. S. T.

p. S. S. T.

A. Y.

DEPARTMENT OF iJtliE INTERIOR.

87-132306.

89. 6927. General Land Office,

62721. Washington, D. C, June 7, 1889.

Register and Receiver, Humboldt, Oalifornia.

Gentlemen: By letter of March 8, 1888, tim. land en-

try No. 5118, of John C. Johnson for the S. W. i, sec. 15,

•
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tp. 8 N., R. 1 E., H. M., was held fbr cancellation upon

report of Special Agent B. F. Bergen.

I am in receipt of your letters of May 8 and 15, 1889.

stating that the claimant was duly notified, and that the

time has expired without his taking any action in the

matter.

Said entry is accordingly this day canceled. You will

so note on your records, and hold the Land subject to en-

try by the first qualified applicant. Also note the can-

cellation on the entry papers which are now in your of-

fice. Respectfully,

W. M. STONE,

Acting Commissioner.

(4-537.)

Sworn StMement Under Act of June 3, 1878.

Land Office at Humboldt, Oala.

Dec. 27th, 1882.

1, John C. Johnson, of Humboldt county, California,

desiring to avail myself of the provisions of the act of

Congress of June 3, 1878, entitled "An act for the sale

of timber lands in the State of California, Oregon, Ne-

vada and in Washington Territory," for the purchase of

the S. W. I of section 15, township 8, north of range 1

native "^

east, H. M., do solemnly swear that I am a naturalized

citizen of the United States, and over 21 years of age,

that the said land is unfit for cultivation, and valuable

chiefly for its timber; that it is uninhabited; that it con-

tains no mining or other improvements, nor, as I verilj
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believe, any valuable deposit of gold, silver, cinnabar,

copper, or coal; that I have made no other application

under said act; that I do not apply to purchase the land

above described on speculation, but in good faith ro ap-

propriate it to my own exclusive use and benefit, and

that I have not, directlv or indirectlv, maile anv aoTPe-

ment or contract, in any way or manner, with any per-

son or persons whomsoever, by which the title which 1

may acquire from the government of the United States

may inure in whole or in part to the benefit of any per-

son except myself.

his

JOHN X C. JOHNSON,

mark

Sworn to and subscribed before me this 27th day of

December, 1882.

SOLOMON COOPER,
Receiver.

In case the party has been naturalized or has declared

his intention to become a citizen, a certified copy of his

certificate of naturalization or declaration of intention,

as the case may be, must be furnished.

[Endorsed]: Timber Lands — , Act of June 3, 1878.

Sworn Statement. Land Office at Humboldt, Cal. Sec.

15, township 8, nor-th, range 1 E., H. M. John C. John-

son. Dec. 27, 1882.

(4-371.)

(The testimony of two witnesses, in this form, taken

separately, required in each case.)
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Testimony of Witness under Act of June 3, 1878.

Manson Auger, being called as a witness in support

of the application of John C. Johnson to purchase the

8. W. i of section 15, township 8 of rajnge 1 east, H. M.,

testifies as follows:

Ques. 1. iWhat is your postof&ce address, and where

do vou reside?

Ans. Eureka, Humboldt county, Cala., where I now

reside.

Ques. 2. What is your occupation?

Ans. Lumberman.

Ques. 3. Are you acquainted with the land above de-

scribed by personal inspection of each of it, smallest le-

gal subdivisions? Ans. I am.

Ques. 4. When and in what manner was such inspec-

tion made?

Ans. I have resided near the land for the past six

years, and during that time have frequently traveled over

the same.

Ques. 5. Is it occupied; or are there any improve-

ments on it not made for ditch or canal purposes or

which were not made by, or do not belong to, the said ap-

plicant?

Ans. It is not occupied and it is not improved.

Ques. 6. Is it fit for cultivation? Ans. No.

Ques. 7. What causes render it unfit for cultivation?

Ans. Poor soil, rough and broken surface, and the

f ,ict of its being heavily timbered.
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Qiies. 8. Are there any salines or indications of cle-

pcsits of gold, silver, cinnabar, copper, or coal on this

land? If so, state what they are, and whether the

springs or mineral deposits are valuable?

Ans. None to my knowledge.

Ques. 9. Is the land more valuable for mineral or any

other purposes than for the timber or stone thereon, or

is it chiefly valuable for timber or stone?

Ans. It is chiefly valuable for the growth of timber

thereon.
^^

Ques. 10. From what facts do you conclude that the

land is chiefly valuable for timber or stone?

Ans. From the fact of its being covered with timber,

poor soil, and rough and broken surface.

Ques. 11. Do you know whether the applicant has di-

rectly or indirectly made any agreement or contract, in

any way or manner, with any person whomsoever, by

wiiich the title which he may acquire from the govern-

ment of the United States may inure in whole or in part

to the benefit of any person except himself?

Ans. I do not know that he has.

Ques. 12. Are you in any way interested in this ap-

plication, or in the lands above described, or the timber

or stone, salines, mines, or improvements of any descrip-

tion whatever thereon? Ans. No. I am not,

MANSON AUGE'E.

I hereby certify that witness is a person of respect-

ability; that each question and answer in the foregoing
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testimony was read to him before he signed name there-

to, and that the same was subscribed and sworn to be-

fore me this thirteenth day of March, 1883.

SOLOMON COOPER,
Receiver.

Note.—The office before w^hom the testimony is taken

should call the attention of the witness to the following

section of the Revised Statutes, and state to him that it

is the purpose of the government, if it be ascertained

that he testifies falsely, to prosecute him to the full ex-

tent of the law:

Title LXX.—Crimes.—Oh. 4.
^
"^^

Sec. 5392. Every person w^ho, having taken an oath

before a competent tribunal, officer, or person in any

case in which a law of the United 'States authorizes an

oath to be administered, that he will testify, declare, de-

pose, or certify truly, or that any written testimony, dec-

laration, deposition, or certificate by him subscribed is

true, willfully and contrary to such oath states and sub-

scribes any material matter which he does not believe to

be true, is guilty of perjury, and shall be punished by a

fine of not more than two thousand dollars, and by im-

prisonment at hard labor, not more than five ^'^ears, and

shall, moreover, thereafter be incapable of giving testi-

mony in any court of the United States until such time

as the judgment against him is reversed. (See 1750.)

[Endorsed]: Timber Lands. Act of June 3, 1878.

Testimony of witness. Land Office at Humboldt, Cala.

Section 15, Township 8, N., Range 1 E.
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(4-371.)

The testimony of two witnesses, in this form, taken

separately, required in each ease.)

Testimony of Witness under Act of June 3, 1878.

John Maguire being called as a witness in support of

the application of John 0. Johnson to purchase the S. W.

I of section 15, township 8, north of range 1 east, H. M.,

testifies as follows:

Ques. 1. What is your postofifice address, and where

do you reside?

Ans. Trinidad, Humboldt county, Cala., where I now

reside.

Ques. 2. What is your occupation?

Ans. Farmer.

Ques. 3. Are you acquainted with the land above de-

scribed by personal inspection of each of it, smallest le-

gal subdivisions?

Ans. I am.

Ques. 4. When and in what manner was such in-

spection made?

Ans. I have resided near the land for the past ten

years, and during that time have frequently traveled

over the

Ques. 5. Is it occupied, or are there any improve-

ments on it not made for ditch or canal purposes or

which were not made by, or do not belong to, the said ap-

plicant?

Ans. It is not occupied and is not improved. s

Ques. 6. Is it fit for cultivation? Aas. No.
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Ques. 7. What causes render it unfit for cultivation?

Ans. Poor soil, rough and broken surface, and the

fact of its being heavily timbered.

Ques. 8. Are there any salines, or indications of de-

posits of gold, silver, cinnabar, copper, or coal on this

land? If so, state what they are, and whether the

springs or mineral deposits are valuable.

Ans. None to my knowledge.

Ques. 9. Is the land more valuable for mineral or any

other purposes than for the timber or stone thereon, or is

it chiefly valuable for timber or stone?

Ans. It is chiefly valuable for the growth of timber

thereon.

Question. From what facts do you conclude that the

land is chiefly valuable for timber or stone?-

Ans. From the fact of its being covered with timber,

poor soil, and rough and broken surface.

Ques. 11. Do you know whether the applicant has di-

rectly or indirectly made any agreement or contract, in

any way or manner, with any person whomsoever, by

which the title which he may acquire from the govern-

ment of the United States may inure in whole or in part

to the benefit of any person except himself?

Ans. I do not know that he has.

Ques. 12. Are you in any way interested in this ap-

plication, or in the lands above described, or the timber

or stone, salines, mines, or improvements of any descrip-

tion whatever thereon? A. No. I am not.

JOHN MAOUIKE.

I hereby certify that witness is a person of respect-

ability; that each question and answer in the foregoing
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testimonj was read to him before he signed name there-

to, and that the same was subscribed and sworn to be-

fore me this thirteenth day of March, 1883.

SOLOMON COOPER,

Receiver.

Note.—The officer before whom the testimony is taken

should call the attention of the witness to the following

section of the Revised Statutes, and state to him that it

is the purpose of the government, if it be ascertained

that he testifies falsely, to prosecute him to the full ex-

tent of the law:

Title LXX.--Crimes.—Oh. 4.

SdC. 5392. Every person who, having taken an oath

before a competent tribunal, officer, or person in any

case in which a law of the United States authorizes an

oath to be administered, that he will testify, declare, de-

pose, or certify truly, or that any written testimony, dec-

laration, deposition, or certificate by him subscribed is

true, willfully and contrary to such oath states and sub-

scribes any material matter which he does not believe to

be true, is guilty of perjury, and shall be punished by a

fine of not more than two thousand dollars, and by im-

prisonment at hard labor, not more than five years, and

shall, moreover, thereafter be incapable of giving testi-

mony in any court of the United States until such time

as the judgment against him is reversed. (See 1750.)
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[Endorsed]: Timber Lands. Act of June 3, 1878,

Testimony of witness. Land Office at Eureka, Cala.

Section 15, township 8, N. range 1 E.

(2-062.)

Nonmineral Affidavit

State of Oalifornia.

County of Humboldt, /

ss.

John Maguire, being duly sworn according to law, de-

poses and says that the S. W. i of sec. 15, township 8,

north range 1 east, H. M., that he is well acquainted with

the character of said described land, and with each and

every legal subdivision thereof, having frequently pass-

ed over the same; that his knowledge of said land is such

as to enable him to testify understandingly with regard

thereto; that there is not, to his knowledge, within the

limits thereof, any vein or lode of quartz or other rock

in place, bearing gold, silver, cinnabar, lead, tin, or cop-

per, or any deposit of coal; that there is not within the

limits of sai'd land, to his knowledge, any placer, cement,

gravel, or other valuable mineral deposit; that no por-

tion of said land is claimed for mining purposes under

the local customs or rules of miners or otherwise; that

no portion of said land is worked for mineral during any

part of the year by any person or persons; that said land

is essentially nonmineral land, and that his application

therefor is not made for the purpose of fraudulently ob-

taining title to mineral land, but with the object of se-

curing said land for timber purposes.

JOHN MA&UiIRE.
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Subscribed and sworn to before me this 13th day of

March, A. D. 1883, and I hereby certify that the foreg^o-

ing affidavit was read to the said John Maguire previous

to his name being subscribed thereto; and that deponent

is a respectable person, to whose affidavit full faith and

credit should be given.

SOLOMON OOOPER,

Receiver.

Timber Land Notice.

U. S. Land Office, Humboldt, Oal.

Dec. 27, 1882.

Notice is hereby given, to whom it maj^ concern, that

John O. Johnson, of Eureka, Humboldt county, Oal., has

made application to the government of the United

States to purchase the following described tract of tim-

ber land under the provisions of an act for the sale of

timber land in California, Oregon, Nevada, and Wash-

ington Territory, approved June 3, 1878, to-wit:

The S. W. i of sec. 15, T. 8, N. R. 1 E., H. M., contain-

ing 160 acres.

All persons holding adverse claim thereto are hereby

required to present the same before the register and re-

ceiver within sixty days from the date hereof, or the en-

try will be perfected under the provisions of said act.

j 6 w i ot. c. F. Roberts;

Register.
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(4-227.)

Oertifitcate as to Posting of Notit^.

Land Office at Humboldt, Oala.

March 21st, 1883.

I, C. F. Roberts, register, do hereby certify that a no-

tice a printed copy of which is hereto attached, was by

me posted in a conspicuous place in my office for a period

of sixty days, I having fir«+ '^osted said notice ^on the

27th day of Dec, 1882.

a p. ROBERTS,

j b w iot. iRe^ster.

Timber Land Notic-e.

IT. S. Land Office, Humboldt, Cal.

Dec. 27, 1882.

Notice is hereby given, to whom it may concern, that

John C. Johnson, of Eureka, Humboldt county, Cal., has

made an application to the government of the United

states to purclmse the following described tract of tim-

ber land under the provisions of an act for the sale of

timber laud in California, Oregon, Nevada, and in Wash-

ington Territory, approved June 3, 1878, to-wit:

The S. W. I of sec. 15, T. 8, N. R. 1 E., H. M., contain-

ing 160 acres.

All persons holding adverse claim thereto are hereby

required to i)resent the same before the register and re*

ceiver within sixty days from the date hereof, or the en-

try will be perfected under the provisions of said act.

C. F. ROBERTS,

j b w iot. Registe r.
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County of Humboldt. )

State of California,
^

Austin Wiley, being first duly sworn, deposes and

says that he is one of the proprietors of the "Times-Tele-

phone,'' a newspaper printed and published in the city

of Eureka, in the county and State aforesaid; that the

timber land notice, of which the annexed is a printed

copy, was published in said newspaper for ten weeks,

commencing on the 6th day of January, 1883, and ending

on the 10th day of March, 1883, and as often as said pa-

per was published during said period, not more than

seven days intervening between publications.

AUSTIN WILEY,

Subscribed and sworn to before me this 10th day of

March, A. D. 1883.

SOLOMON COOPER,

Receiver.

No. 5118. Receiver's Office at Humboldt, Cal.

Mch. 21st, 1883.

Received from John C. Johnson, of Humboldt county,

California, the sum of four hundred (400) dollars and

cents, being in full for the southwest quarter of section

No. fifteen (15), in township No. eight (8), north of range

No. one (1) E., H. M., containing one hundred and sixty

(160) acres and hundredths, at $2.50 per acre.

(Rec'd R. & R. fees for entry, |10.) Act June 3d, 1878.

Timber.

1400.00. SOLOMON COOPER', Receiver.
"
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Xo. 5118. Receiver's Office at Humboldt, Cala.

March 21st, X883.

It is hereby certified that in pursuance of law, John

C. Johnson, residing at , in Humboldt county,

State of California, on this day purchased of the register

of this office the southwest quarter of section No. 5, in

township No. 8, north of range No. 1, east of the Hum-

boldt principal meridian, California, containing 160

acres, at the rate of two dollars and fifty cenls per acre,

amounting to four hundred dollars and cents, for

which the said John C. Johnson has made payment in

full as required by law.

Now, therefore, be it known that, on presentation of

this certificate to the commissioner of the general land

office, the said John C. Johnson shall be entitled to re-

ceive a patent for the lot above described.

C. F. ROBERTS, Register.

[Written across face in red ink:"!

Canceled June 7, 1889. See Com. letter "P,^^ June 7,

1889. S. S. T. Canceled.

(On reverse side is following:'

(4-1869.> 68.

[In red ink:] Div. C. List No.

No. 5118.

Cash Entr^. Land Office at Humboldt, Cala. Sec,

15, town. 8, north, range 1 east.

[In red ink:] Timber Act. Unofficial. Canceled bf

order Com. letter 'T," of June 7, 1889. S. C. Boom, Reg-

ister,
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Approved

By Olepk.

Division

Patented

Riecorded Vol r
, Page

March 22, '94. Entry returned to Biy, "O.'' W. E. V.

N. E.

W. E. V.

W. E. V.

>89 Aet'g Ohief of "P."

[Endorsed]: 12,015. Cal. Redwood Co. v. Mahan.

Complainant's Exhibit "D." Filed Jan. 6, 1897. W. J.

Costigan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States j Ninth Circuit

Northern District of California.

IN EQUITY.

OALIFORMA REDWOOD OOiM-; ^

PANY,
Coimpl'ainant,

y

WILLIAM MAHAN,
Respondent,

Petition for Appeal.

To the Honorable WILLIAM W. MORROW, Juage of

the Circuit Court of the United States, for the North-

ern District of California:

Now, by its solicitors. Page, McCutchen & Eells,

comes the California Redwood Company, the complain-

ant in the above-entitled cause, and having filed with

the clerk of said Circuit Court an assignment of errors,

prays this Honorable Court to allow an appeal to the

United States Circuit Court of Appeals, for the Ninth

Circuit, from the final decree of the Circuit Court in the

above-entitled cause entered on the 12th day of April,

1897.

Dated San Francisco, August 3d, 1897.

CHARLES P. EELLS,

PAGE, McCUT^HEN & EELLS,

Solicitors for Complainant.
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[Endorsed]: Filed August 9, 1897. Southard Hoff-

mau, Clerk- By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Cimuit,

Northern District of California.

IN EQUITY.

CALIFOEMA KEDWOOD COM- \

PANY,

^mplainant,

vs.

Wli^i.lAM MAHAN,

>

Respondent, /

Assignis^ent of Errors.

Xow comes the California Kedwood Compan}', com-

plainant in the above-entitled cause, and assigns errors

in the decision and decree of the Circuit Court therein,

as follows:

1. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause the commissioner of

the general land office had poAver of jurisdiction to cancel

complainant's certificate of purchase, without previous

notice to complainant of the proceedings for cancellation.

2. The Court erred in holding t^at upon the facts ap-

pearing on the trial of said cause, the commissioner of
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the general land office had power or jurisdiction to can-

cel complainant's certificate of purchase without formal

charges or fraud or illegality in its issuance, and a hear-

ing and trial of such charges upon principles of equity

and justice as recognized in courts of equity.

3. The Court eiTed in holding that upon the facts ap-

pearing on the trial of said cause, the commissioner of

the general land office had power or jurisdiction to can-

cel complainant's certificate of purchase without legal

and competent evidence of fraud or illegality in its issu-

auce.

4. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the commissioner of

the general land office had any power or jurisdiction to

cancel complainant's certificate of purchase, except up-

on the approval of the secretary of the interior and at-

torney general, pursuant to the provisions of section 2451

of the Revised Statutes.

5. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the commissioner of

the general land office had power or jurisdiction to can-

cel complainant's certificate of purchase, except upon

and after reporting his decision thereon to "Congress,

pursuant to sections 2452, 2453, and 2454 of the Revised

Statutes. "i

6. The Court erred in holding that upon the faicts ap-

pearing on the tibial of said cause, the order of the commis-

sioner of the general land office purporting to can-

cel complainant's certificate had any effect whatever to
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create any presumption against the validity and legality

of issuance of said certificate of purchase.

7. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the complainant's cer-

tificate of purchase, that is to say, the entry by Johnson,

was ever canceled by the commissioner of the general

land office, or at all.

8. The Court eri'ed in holding that upon the facts ap-

pearing on the trial of said cause, the issuance of patent

to the respondent Mahan upon his entry created any pre-

sumption whatever against the validity or regularity of

issuance of complainant's prior certificate of purchase.

9. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the burden of proof

was upon complainant to show affirmatively that it was

entitled to a patent by evidence other than, or in addition

to proof that the proceedings preliminary to the issuance

of the Johnson certificate or purchase, undea' which it

holds, were regular and in accordance with law, and

that the certificate was regularly found, and that com-

plainant was a bona fide purchaser thereof.

10. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the proofs failed to

show that Johnson's entry was valid.

11. The Court erred in holding that upon the facts ap-

pearing upon the trial of said cause, the complainant

failed to show affirmatively that it was entitled to the

patent issued to Mahan.

12. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the evidence of com-
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plainant's bona fide purchase was inadmissible and ir-

relevant.

13. The Court erred in holding that upon the facts ap-

pearing on the trial of said cause, the complainant; was

not entitled to the patent, and in not entering a decree in

its favor, as prayed in its bill.
"'

August 3d, 1897.

OHAfRLES P. EE'LLS,

PAGE, McOUTOHEN & EELLS,

Solicitors for Complainant.

Service of a copy of the within assignment of errors i*-^

hereby admHted this 7th day of August, 1897.

HENLEY & COSTELLO,

Attorneys for Respondent.

[Endorsed] : Filed August 9, 1897. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

OALIPOBiMA KiEDWiOOD COM-
PANY,

Oomplainant,

WILILIAM MAHAN,
Respondent.

Order Allowing Appeal.

iL appearing to the Court that the complainant in the

above cause has filed its assignment of errors as requir-

ed by the rules and its petition for allowance of appeal,

It is ordered that said appeal be allowed as prayed for;

and

It is further ordered that the supersedeas bond on said

appeal be fixed at the sum of one hundred dollars.

Dated San Francisco, August 9, 1897.

WM. W. MORROW,
Circuit Judge.

[Endorsed]: Fned August 9, 1897. Southard Holm'an,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California. .^^ _..4

OALIFORNTA REDWOOD OOM-
PANY,

Plaintife,

vs. } No. 12015.

WIDLlAM MAHAN,
Defendant.

Bond on Appeal.

Know AH Men by These Presents, that we, California

'Redwood Company, as principal, and Robert Balfour and

A. H. Small, as sureties, are lield and firmly bound unto

William Mahan in the full and just sum of one hundred

dollars, to be paid to the said William Mahan, their at-

torneys, executors, administrators, or assigns; to which

payment, well and truly to be made, we bind ourselves,

our heirs, executors, and administrators, jointly and sev-

erally, by these presents. iSealed with our seals and dat-

ed this tenth day of August, in the year of our Lord one

thousand eight hundred and ninety-seven.

Whereas, lately at a session of the Circuit Court of the

United States, for the Northern District of California,

in a suit depending in said court, between California

Redwood Company, complainant, and William Mahan,

respondent, judgment was rendered against the said com-

plainant, and the said complainant having obtained

from said Court an order allowing appeal to reverse the

decree in the aforesaid Court, and a citation directed to
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the said William Maban and to his solicitors, Henley &
Oostello, is about to be issued, citing and admonishing

them to be and appear at a United States Circuit Court

of Appeals for the Ninth Circuit, to be holden at San

Francisco, in the State of California, on the eighth day~bf

September next.

Now, the condition of the above obligation is such,

that if the said California Eedwood Company shall

prosecute its appeal to effect, and shall answer all dam-

ages and costs that shall be awarded against them, if it

fails to make its plea good, then the above obligation to

be void; else to remain in full force and virtue.

CALIFOKNIA ElEDWOOD COMPANY.

By CH'AS. PAGE, President. [Seal]

R. BALFOUR. [Seal]

A. H. SMALL. [geal]

United States of America,

Northern District of California,

City and County of San Francisco.

Robert Balfour and A. H. iSmall, being duly sworn,

each for himself deposes and says that he is a household-

er in said District, and is worth the sum of one hundred

dollars, exclusive of property exempt from execution,

and. over and above all debts and liabilities.

E. BALFOUR. j

• ~ r A. H. SMALL.
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Subscribed and sworn to before me this lOth day of

August, A. D. 1897.

[Seal] JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.

Form of bond and sufficiency of securities approved.

WiM. W. MOHKOW,
Ju3ge.

[Endorsed]: Filed August 10th, 1897. Southard Hoff-

man, Clerk.

In the Circuit Court of the United States, of the Ninth Judi-

cial Circuit, Northern District of California,

CALIFOENIA REDlWOOD COM- ^

PANY,
Complainant,

vs.

WILLIAM MAHAN,
Respondent.

^ No. 12,015.

Clerk's Certificate to Transcript.

I, Southard Hoffman, clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Circuit,

in and for the Northern District of California,"do hereby

certify the foregoing pages numbered from 1 to 75, in-

clusive, to be a full, true, and correct copy of the record

and proceedings in the above-entitled cause, and that the



^S California Redwood Company

sam-e together constitute ^the transcript of the record

herein, upon appeal to the United States Circntt Court of

Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing tran-

script of record is |53.00, and that said amount was paid

by California Redwood Company, Complainant.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court this 28 day of Sep-

tember, A. D. 1897.

[Seal] SOUTHARD HOFFMAN,
Clerk United States Circuit Court, Northern District of

California.

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to William Mahan,

respondent, and to Henley & Costeilo, his solicitors,

Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, on the 8th day of September

next, pursuant to an order allowing appeal, in the clerk's

office of the Circuit Court of the United State-s^ Ninth Cir-

cuit, Northern Di^strict of California, in a certain action

numbered 12,015, wherein California Redwoo»d Company

is complainant in error, and you are respondents, to show

cause, if any there be, why the decree rendered against
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the said complainant, as in the said order allowing ap-

peal mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that behalf.

Witnesis, the Honorable WILLIAM W. MOiRKOW,

Judge of the United States Circuit Court, Mnth Circuit,

Northern District of California, this tenth day of Au-

gust, A. D. 1897.

WM. W. MOKiEOW,

Judge.

Service of within citation and receipt of a copy thereof

is hereby admitted this tenth day of August, 1897.

HENLEY & COSTELLO,

Attorneys for Respondent.

[Endorsed]: Filed August 10, 1897. Southard Hoff-

man, Clerk.m

[Endorsed] : No. 404. In the United States Circuit

Court of Appeals for the Ninth Circuit. California Red-

wood Company, Appellant, v. William M'ahan, Appellee.

Transcript of Record. Upon appeal from the Circuit

Court of the United States, Ninth Judicial Circuit, North-

ern District of California.

Filed October 1, 1897.

F. D. MONCKTON,
Clerk.
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UNITED STATES CIKCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

CALIFOENIA EEDWOOD COM-
PANY,

Appellant,

vs.

WILLIAM MAHAN,
Appellee.

No. 404.

APPELLANT'S POINTS AND AUTHORITIES.

This is one of several cases which were tried conjointly,

and which all involve the question of the power of the

Commissioner of the General Land Office to cancel tim-

ber land entries, under the Act of June 3, 1878. The

case of California Redivood 'Company vs. Litle, appealed

to this Court at the same time, and which will be sub-

mitted with this appeal, involves the. rights of a bona fide

purchaser of a fraudulent entry. The case at bar,

although it presents the same evidence of bona fide

purchase, differs from the Litle case in the fact that no

proof of fraud in the entry was made at the trial; and

the especial question presented by it is whether the Com-

missioner of the General Land Office can cancel a tim-

ber land entry for fraud without notice to the claimant

or the parties interested.



Summary of Facts.

On December 27, 1882, one John C. Johnson made

and filed in the U. S. Land Office, at Humboldt, Califor-

nia, his sworn statement under the "Timber Land Act ''

of June 3, 1878 (20 Stat, at Large, p. 89), makino; appli-

cation to purchase the southwest quarter of section 15,

T. 8 N., R. 1 E., H. M., in Humboldt County, Califor-

nia. This statement was in due form as prescribed by

the Act (Trans., folio 75). On the same day the Regis-

ter issued a notice of this application, requiring all per-

sons holding adverse claims to present them within sixty

days. This notice was duly posted and published for

sixty days (Trans., folios 84-86). On March 13, 1883,

Johnson produced tw^o witnesses who made and' filed the

statutory proofs of the character and quality of the land,

the absence of adverse claims, and the good faith of

Johnson's application (Trans., folios 77-80). These pro-

ceedings fulfilled all the requirements of the Act, and

accordingly on March 21st, 1883, Johnson paid to the

Receiver of the Land Office $400 and entry fee (Trans.,

folio 86), and received from the Register his final re-

ceipt and duplicate certificate of purchase (folio 87) cer-

tifying that Johnson had purchased and paid for in full

the land mentioned, and was entitled to receive a patent

therefor. All these documents pursuant to the statute

were forthwith transmitted by the Register and Receiver

to the General Land Office at Washington.

On March 23d, 1883, Johnson for an expressed con-

sideration of $400 conveyed the land in suit to one

Charles E. Beach, by deed, recorded March 24, 1883,



in the Humboldt County Recorder's office (Trans., folios

33-35). On March 26, 1883, Beach conveyed the land,

with other lands, to F. P. Hooper, J. A. Hooper and

Josiah Bell, by deed recorded April 30th, 1883, in the

Humbold County Recorders's office (Trans., folios 35-37).

On July 27, 1883, the Hoopers and Bell conveyed to the

California Redwood Company a great quantity of land,

including this, w^ith mills, railroads and other ]3roperty,

which deed was recorded on August 2nd, 1883, in said

Humboldt County Recorder's office (Trans., folios 38-44).

No patent was issued or other action taken on John-

son's entry by the Land Office until March 8, 1888,

when the Commissioner wrote to the local Land Office

(Trans., folio 46) that a special agent had reported to him

in November, 1887, that he was convinced there was

wilful fraud in Johnson's entry, and that the entryman

was in collusion with other parties when making the

same, '* as he was a man of no means, and conveyed the

land to Beach immediately after entry for less than it

would cost to make such entry. Said entry is accord-

ingly held for cancellation." The letter further instruct-

ed the local Land Officers to notify the claimant of this

action, advising him that if he failed to show cause within

sixty days why his entry should be sustained, the same

would be finally cancelled; and that if the Land Officers

had knowledge that the land has been transferred or

mortgaged they should also notify the transferee or

mortgagee. The Commissioner's letter itself mentioned

the deeds from Johnson to Beach, and from Beach to

Hoopers and Bell, and referred to the county records.

No further examination of records was apparently made



by the Land Office and no notice whatever of the im-

peding cancellation was given to the California Redwood

Company. Notice was sent by mail to Johnson (but not

received by him) and to " C. A. Beach " and ^' Hooper

Brothers'' (Trans., folio 69), and on January 8, 1889,

the Receiver wrote the Commissioner of the General

Land Office informing him of that fact, and that no hear-

ing had been applied for. On March 11, 1889, another

registered notice was mailed by the Register to Johnson

and not received by him (Trans., folios 72, 73), and the

local Land Office so notified the Commissioner on May

15, 1889 (folio 73), whereupon the Commissioner re-

plied (folio 74) on June 7, 1889, reciting that these let-

ters showed that the claimant " luas duly notified,''^ and

that the time had expired without his taking any action

in the matter, and that "said entry is accordingly this

*' day cancelled. You w^ill so note on your records and

*^ hold the land subject to entry by the first qualified ap-

" plicant." The duplicate certificate in the Land Office

was accordingly defaced by having written across it " Can-

celled by order Com. letter 'P' of June 7, 1889, S.

C. Boom, Register," (Trans., folio 87).

On September 11, 1889, William Mahan made timber

entry of the same land at the Humboldt Land Office, and

a patent therefor was issued to him by the Government

on March 10, 1891. This action was brought on Decem-

ber 1st, 1894, to obtain a decree that Mahan holds the

patent in trust for the California Redwood Company.

It will be noticed, first, that no notice whatever was

given, either to the original entryman or his recorded

transferree, of the intended cancellation of entry; second,



that no proof whatever of fraud was ever made to the

Land Office. The only suspicious circumstances recited

by the Commissioner were that Johnson was a poor

man (!); and that he had made a deed for nominal con-

sideration within a few days after obtaining his certificate

of purchase, and more than sixty days after making his

sworn statement. These circumstances were expressly

declared by the Supreme Court in U. S. vs. Biidd, 144

U. S., 163, to ''amount to little or nothing,'' to be " per-

fectly legitimate," and to " imply or suggest no wrong/'

The cancellation complained of was therefore made

without notice to the parties interested, without charges,

without hearing, and without any evidence of fraud.

Upon this summary of facts, the appellant claims and

seeks by this brief to establish the following legal prop-

ositions:

1. That by final proof and payment the entryman

and his assigns acquired a vested interest in the land, of

which he could only be deprived by due process of law.

2. That the action of the Commissioner in assuming

to cancel this entry without notice, without formulating

charges, and without legal proof, was not due process of

law, was beyond the scope of his jurisdiction, and was

absolutely void.

3. That such cancellation being void does not alter

the burden of proof, and that the record of entry and

the certificate of ^^urchase are ^^n/na /cifae evidence of

plaintiff's right to the patent.

4. That because the Johnson entry was not lawfully

cancelled, the patent to Mahan is held by him in trust

for the California Redw^ood Company.
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I.

NATURE OF ENTRYMAN'S TITLE.

The holder of a paid up certificate of purchase has a

perfect equitable title which may be conveyed or de-

vised, will descend to heirs and may be devised in the

same manner as any legal title. It may be taken on ex-

ecution, may be taxed and sold for delinquent taxes by

the State, and will support the action of ejectment except

against the United States. These are well known prin-

ciples, for which it is unnecessary to cite authority. The

United States Supreme Court has defined the character

of these titles in many cases.

In Carroll vs. Safford, 3 How. U. S., 460, the Court

says: '^ When the land was purchased and paid for it

was no longer the property of the United States, but of

the purchaser. He held for it a final certificate which

could no more be cancelled by the United States than a

patent. It is true, if the land had been previously sold

by the United States or reserved from sale, the certificate

or patent might be recalled by the United States as hav-

ing been issued through mistake. In this respect there

is no difference between the certificate holder and the

patentee. It is said the fee is not in the purchaser but

in the United States until patent shall be issued. This

is so technically at law, but not in equity.''^

In Witherspoon vs. Duncan, 4 Wall., 210, the Court

says: '^According to the well known mode of proceed-

ing at the Land Offices (established for the mutual con-

venience of bu3^er and seller) if the party is entitled by

law to enter the land the Receiver gives him a certificate



of entry reciting the facts, by means of which in due

time he receives a patent. Tlie contract of purchase is

complete when the certificate of entry is executed and

delivered, and thereafter the land ceases to be a part of

the public domain. Tlie Government agrees to make

proper conveyance as soon as it can, and in the mean-

time holds the naked legal fee in trust for the purchaser,

who has the equitable title. As the patent emanates di-

rectly from the President, it necessarily happens that

years elapse before in the regular course of business in

the General Land Office it can issue."

In Simmons vs. Wagner, 101 U. S., 260, the Court

says: " It is well settled that when lands have once been

sold by the United States and the purchase money paid,

the lands sold are segregated from the public domain,

and are no longer subject to entry. A subsequent sale

and grant of the same lands to another person would be

absolutely null and void, as long as the first sale con-

tinues in force. {Wirth vs. Branson, 98 U. S., 118;

Frislee vs. Whitney, 9 AValL, 187; Litle vs. Arkansas, 9

How., 314). Where the title to a patent has once be-

come vested in a purchaser of Government lands, it is

equivalent, so far as the Government is concerned, to a

patent actually issued. The execution and delivery of

the patent, after the right to it has become complete, are

the mere ministerial acts of the officers charged with that

duty."

In Parsons vs. Venzke, 164 U. S., 89, the Court says:

''An entry is a contract. AYhenever the local land offi-

cers approve the evidence of settlement and improve-

ment and receive the cash price they issue a receiver's
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receipt. Thereby a contract is entered into between the

United States and the pre-emptor, and that contract is

known as an entry. It may be like other contracts

voidable, ^nd is voidable if fraudulently and unlawfully

made. The effect of the entry is to segregate the land

entered from the public domain, and, while subject to

such an entry, it cannot be appropriated to any other per-

son, or for any other purpose. h^ * * When by due

proceedings in the proper tribunal the entry is set aside

and cancelled, the contract is also terminated."

It is unquestionably true that an entry like a patent is

liable" to be cancelled and set aside for fraud. The ques-

tion to be here determined is what tribunal and upon

what notice, pleading, and proofs, is competent to cancel

it. Until cancelled, its holder is entitled to the same

presumptions and protection as with other property. The

issuance of a patent is a mere ministerial act under the

foregoing decisions—a cog in the wheel of official routine.

It would not be seriously contended that only after that

ministerial act can the entryman claim his constitutional

right to due process of law, and be put upon his defense,

and that before patent issues he merely holds his property

by the uncertain tenure of the whim of the chief clerk

in the Land Office.

11.

THE CANCELLATION OF ENTRY WITHOUT
NOTICE TO THE OWNER IS VOID.

The Commissioner of the General Land Office under

no circumstances has power to cancel entries except

upon notice to the parties interested, giving them an
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opportunity to be heard, and his attempt to do so is

void.

Orchard vs. Alexander, 157 U. S., 383.

Parsons vs. Venzke, 164 U. S., 89.

Cornelius vs. Kessel, 128 U. S., 456.

Johnson vs. Ihicsley, 15 Wall., 85.

Lindsey vs. Hawes, 2 Black., 554.

Lewis vs. Shaiv, 57 Fed. Rep., 516; also 70 Fed.

Rep., 289.

Wilson vs. Fine, 14 Sawy., 224.

Smith vs. Ewinq, 11 Sawy., 56.

Stimson vs. Clark, 45 Fed. Rep., 760.

JoT^es vs. United States, 35 Fed. Rep., 561. (Re-

versed on appeal, but not on this point.)

Stimson Manfg. Co. vs. Rawson, 52 Fed. Rep., 426.

Montgomery vs. V, S., 36 Fed. Rep., 5.

Brill vs. M/e?s, 35 111., 309.

N. P. R. R. vs. Barnes, 51 N. W. Rep., 406.

Paget Mill Co. vs. Brown, 54 Fed. Rep., 98. (Af-

firmed on appeal, 59 Fed. Rep., 35.)

Stimson Land Co. vs. Hollister, 75 Fed. Rep., 941.

CaXdwell vs. Bush, 45 Pac. Rep., 488.

Young vs. Hanson, 64 N. W. Rep., 654.

Belles vs. Second Natl. Bank, 50 Pac. Rep., 190.

In Lindsey vs. Haives, supra, the Supreme Court re-

views the authorities, and declares it to be the settled

doctrine of the Court that a decision of the General Land

Office rendered ex parte, without notice to parties inter-

ested, will be disregarded by the courts.

In Cornelius vs. Kessel, supra, an order of cancellation
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of entry had been made by the Commissioner of the

General Land Office, without notice to the parties inter-

ested, and the lands had been subsequently patented to

another. The original entryman sued the patentee to

obtain conveyance, and judgment in his favor was upheld

by the Supreme Court, which said: "The power of

supervision and correction (by the Commissioner of the

General Land Office) is not an unlimited or an arbitrary

power. It can be exercised only when the entry was

made upon false testimony, or without authority of law.

It can not be exercised so as to deprive any person of

land lawfully entered and paid for. By such entry and

payment the purchaser secures a vested interest in the

property, and a right to a patent therefor, and can no

more be deprived of it by order of the Commissioner

than he can be deprived by such order of any other

legally acquired property. Any attempted deprivation in

that way of such interest will be corrected whenever the

matter is presented so that the judiciary can act upon it."

In Orchard vs. Alexander, supra (p. 383), the Court

says: *'0f course this power of reviewing and setting

aside the action of the local land officers is as was de-

cided in Cornelius vs. Kessel, not arbitrary nor unlimited.

It does not prevent judicial inquiry. {Johnson vs. Tows-

ley, 13 Wall., 72.) A party who makes proofs which are

accepted by the local land officers and pays his money

for the land, has acquired an interest of which he can

not be arbitrarily dispossessed. His interest is subject

to State taxation. {Carroll vs. Saford, 3 How., 441;

Witherspoon vs. Duncan, 4 Wall., 210). The Govern-

ment holds the legal title in trust for him and he may
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not be dispossessed of his legal rights without due pro-

cess of law. Diie process in siieh case im]jUes notice and

a hearing.''^

In Parsons vs. Venzke, supra, the Court, defining the

jurisdiction of the Land Department, says that it is ^*a

jurisdiction not arbitrary nor unlimited nor to he exercised

without notice to the parties, nor one beyond judicial re-

view under the same conditions as other orders and rul-

ings in the Land Department."

Section 2450 of the Revised Statutes provides: ''All

suspended entry cases are to be heard and determined

upon principles of equity and justice as recognized by

courts of equity." Do courts of equity render judgment

without notice or proof?

In Wilcox vs. Jackson, 13 Peters, oil, it was held

where the land officers exceed the jurisdiction con-

ferred upon them, although not the result of any fraud

or imposition, relief is nevertheless granted. '*Their de-

cisions are binding when acting within their jurisdiction,

but when acting without the pale of their authority

they are to he regarded as mere nuUities.^^

In deciding this case the learned Judge of the Court

below merely said that it presents substantially the same

questions as were raised in the case of the California

Redwood Company vs. Litle; and in the opinion in the

Litle case he declared that he considered himself bound

upon this point of notice by the decision of this Court

in the case of American Mortgage Co. vs. Hopper, 64

Fed. Rep., 553, and he based his determination of the

question of the necessity of notice upon that ground

solely. We think that the Judge overlooked a broad
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distinction between this case and the Litle case, and

also between this case and the American Mortgage Co.

vs. Hopper. It is true that in the Litle case there was

no proof of notice before cancellation of entry, but, on

the other hand, there was proof of actual fraud in the

entry itself. There is no such evidence here. In the

Hopper case there was in fact a hearing and contest in

the Land Department, and evidence was introduced, and

the entrynian, if not his assignee, was actually notified

and attended the hearing. All these conditions are lack-

ing in the case at bar. The decision in the Hopper case

declares that ^' The conclusions of the Land Office hav-

ing been arrived at apjyarently within the ^cope of its au-

thority are ^/^zmcj^/acie correct," and that the burden of

proof is upon the one attacking them. We can find no

fault with that declaration of the law in a case where no-

tice has been given. But where no notice was given to

the parties interested before cancellation of the entry,

how can it be said that the decision was apparently

within the scope of the authority of the Land Office?

The decision of no tribunal is prima facie valid or

within the scope of its authority unless it has jurisdic-

tion of the person as well as of the subject matter and ex-

ercises that jurisdiction in the mode prescribed by law;

and if the Hack of jurisdiction appears, whether on col-

lateral attack or otherwise, the decision is not merely

voidable, but void. It is elementary justice that no

man's case shall be judged unheard.

It seems superfluous to argue that the course pursued

by the Land Office in the case at bar did not constitute

due process of law. No court or official in Christendom
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is endowed with such irresponsible and tyrannical power.

As was said by Judge Deady in Wilson vs. Fine, supra,

" the fiat of an officer of the Land Department is not

law; nor is this a government by pasha."

We claim, therefore, that the case at bar is distinguish-

able from American Mortgage Co. vs. Hopper, because in

that case there was at least a hearing and proofs and no-

tice to the claimant if not to the owner, but in ours

there was no pretence even of that, and if that decis-

ion is regarded as a precedent against us, it is opposed

to the later decisions of the Supreme Court in Orchard

vs. Alexander and Parsons vs. Venzke and should be

modified.

III.

PLAINTIFF'S UNCANCELLED ENTRY AND
CERTIFICATE OF PURCHASE WERE
PRIMA FACIE PROOF OF ITS RIGHT TO
A PATENT.

The decision in American Mortgage Co. vs. Hopper,

is further cited as a precedent against us in the opinion

of the trial Court, to the effect that although the cancel-

lation of the entry may have been void as made without

notice, nevertheless in some way it deprives us of the

presumption that our entry was regular, and casts on us

the burden of proving as an independent fact, in addi-

tion to the certificate, that the entryman performed ''all

the acts required of him by the law to perfect and com-

plete his entry." We admit that principle to be good in

its application to the Litle case (in which Judge Mor-

row rendered his opinion), because fraud in the entry
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was proved, and we tried to meet its requirements there

by showing our hona fide purchase; and we admit its

correctness in American Mortgage Co. vs. Hopper, pro-

vided that notice of the hearing in the Land Office was

given in that case. But we submit that it has no applica-

tion in the case at bar. The princi[)le proceeds on the

assumption that because the entryman would have no

vested rights if there has been fraud in his purchase;

therefore, if he is charged with fraud, his entry is not

entitled to consideration unless coupled with independent

proofs of all the facts recited in it, and before any evi-

dence impeaching the entry has been given. We re-

spectfully submit that this reasoning is fallacious and

comprises a vicious circle. It assumes that the entryman

was guiltv of fraud and throws on him the burden of

proving his innocence before it is attacked. It is

said . that there is a presumption in favor of the regu-

larity of the patent, but there is an equal presump-

tion in favor of the regularity of the prior entry and

certificate of purchase. One presumption should be

set off against the other, and first in time is first in

right. There is no greater presumption in favor of

the patent than in favor of the certificate. If the

attempted cancellation by the Land Department was

void, as we have shown, it follows as a necessary re-

sult that it must be disregarded for every purpose; that

it took away no rights and conferred none; that it does

not affect our certificate of purchase, and that we may

claim all the legal presumptions created by that certifi-

cate, which recites that we are entitled to a patent. The

certificate is regular upon its face, and was issued after
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*' satisfactory proof" had been given to the Register and

Receiver, and upon an affidavit of the entryman showing

all the facts required by the statute. It is true that it

would be void if that affidavit was false, but its falsity is

a matter of defense. Our entry being regular in form

and prior in time confers a right superior to respondent's

patent, unless he can successfully impeach it for perjury

or for some other sufficient reason, but it lies with him

to show cause. He has accepted the patent cum onere.

We find nothing in the cases cited as. authority in

American Mortgage Co. vs. Hopper to support the proposi-

tion that the burden of proof of innocence is shifted to the

plaintiff, where the cancellation of entry by the Land De-

partment is void. The cases of Lee vs. Johnson and Bohall

vs. Dilla, and Piiget Mill Co. vs. Brown, merely show

that affirmative evidence was given, presumably by the

patentees, tending to prove that the contesting entrymen

were not in fact entitled to make the entries relied on.

Upon those facts the Court used the words quoted in the

Hopper decision: " He must in all cases show that but

for the error of fraud or imposition of which he com-

plains he would be entitled to the patent; it is not enough

to show that it should not have been issued to the pat-

entee." It is nowhere held in those decisions that the

certificate of entry is not competent and sufficient evi-

dence of the entryman's right to a patent. They merely

declare that it is not conclusive evidence. On the other

hand, in Cornelius vs. Kessel, supra, where the certificate

of entry had been unlawfully cancelled in the Land Of-

fice and patent issued to another, the Supreme Court ex-

pressly declares: ^* The interest of Davidson in the
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tract, which embraces the premises in controversy, ac-

quired by him by his entr}^, was not lost or impaired by

the order directing its cancellation. That order was ille-

gally made, and those claiming under him can stand

upon the original entry, and are not obliged to invoke the

subsequent reinstatement of the entry by the Commis-

sioner. As that entry, with the jDayment of the purchase

money, gave Davidson a right to a patent from the United

States, his heirs are entitled to a conveyance of the legal

title from those holding under the patent wrongfully

issued to Puffer."

U. S. vs. Steerierson, 50 Fed. Ked., 504, which is cited

in the decision of American Mortgage Co.ys. Hopper, also

seems to us to be an authority against the conclusion of

the Court on tlie question of burden of proof. That was

an action of replevin by the Government for logs cut

upon land which had been entered by one Hanson, who

had obtained a certificate of purchase, and had transferred

his claim of title to the defendant. The Commissioner

of the General Land Office attempted to cancel the cer-

tificate, on the ground of fraud in the entry, and the

Court, oddly enough, declared that it could not be suc-

cessfully maintained that the Commissioner had not the

powder to annul the entry for fraud, and at the same time

says that the action of the Commissioner, being ex pctrte,

was not conclusive, but can be coUaterally attacked. It

seems to us that this is nothing more than saying that if

the Commissioner was right in thinking that it was fraud-

ulent, the entry was void; but if he was wrong, it was

not. The decision certainly attaches no weight to his

ruling in any way, for the case proceeded precisely as if



17

it had never been made. The Government proved that

the land had once been part of the public domain, and

that the logs had been cut from it. The defendant then

offered his certificate of entry without further proof; and

the Government then undertook to prove, not the cancel-

lation, but the original fraud de novo, assuming the burden

of proof. The Court says (p. 508) :
'* When evidence

of this kind is offered by the claimant" {i. e. evidence of

entry by introduction of the certificate of purchase, for

that was in fact the only evidence there offered by the

claimant) " it is open to the United States to meet it by

proof of any fact or facts which, if established, will show

that the claimant has not become the real owner of the

realty," etc. These words are quoted in the Hopper de-

cision as authority for holding that the certificate must be

accompanied by other proofs before it is attacked; but

we are confident that so far from supporting that view

the Steenerson decision is in fact an authority in our

favor. In the final paragraph of that decision the Court

says: "The evidence which the United States sought to

'' introduce tended to prove that Hanson entered the

" land, not for settlement and improvement by him for

" his own benefit, but for the express benefit of the log-

*^ ging company, and under an agreement with them.

'* * * * Such facts, if proven, would certainly

** show that Hanson never acquired a valid title, legal or

" equitable, to the land as against the United States, and

" as the defendants, in support of their right to the logs

" cut from the land, put in evidence the entry and de-

** claratory statement made by Hanson, it was open to the

** United States to prove that such entry was in violation
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' of the statute, and the statement was false, and therefore

" no rights were acquired thereunder by Hanson or his

^' grantees, who aided iu the perpetration of the fraud

*' thus established. We hold, therefore, that it was error

" to rule out the evidence offered by the United States."

Under the construction given to the Steenerson case in

American Mortgage Co. vs. Hojjper, this order of proof is

reversed, and the entryman is required to disprove fraud

before the Government proves anything.

We respectfully urge that the doctrine that the entry-

man in addition to his certificate must prove de novo, and

independently by other evidence, all the facts in the

certificate recited, as part of his case in chief, and in

advance of any evidence impeaching it, can not be

justified in principle, is not supported by authority, and

is directly opposed to the decision of the Supreme Court

in Cornelius vs. Kessel.

IV.

THE EESPONDEXT HOLDS THE PATENT IN

TRUST.

The Land Office has no power to patent to one person

land which has been previously sold to another, unless

the prior sale has been legally cancelled and vacated,

and if it shall attempt to do so, the patentee will be ad-

judged to hold the title in trust for the holder of the

prior certificate.

Simmons vs. Wagner, 101 U. S., 260.

Sherman vs. Buick, 93 U. S., 209.

Wirth vs. Branson, 98 Cal., 118.
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FrisUe vs. Whitney, 9 Wall., 187.

Lytle vs. Arkansas, 9 How., 314.

Patterson vs. Tatum, 3 Saw., 164.

Many other authorities may be cited to the same point,

but we do not understand that any doubt exists as to the

proposition.

Summary.

In conclusion, we claim that the proof of our prior

entry and certificate of purchase, being regular upon its

face, and our deraignment of title from the entryman,

made out d^ prima facie case against the patentee; that to

defeat it, he must establish either a valid cancellation of

our entry by the Land Office, or that such fraud or ir-

regularity existed as would warrant its cancellation; that

he has failed to do so; that a decree should have been

given to plaintiff as prayed for, and that the judgment in

favor of defendant should be reversed.

Respectfully submitted,

PAGE, McCUTCHEN & EELLS,

Solicitors for Appellant.
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STATEMENT OF CASE.

On pages 2, 3, 4 and 5 of appellant's brief is to

be found what purports to be a summary of the

facts of this case. That statement is rather a sum-

mary of what is alleged in the Bill than what was

proved at the trial. That is to say, the theory of

the plaintiff here is that to establish the various

allegations of the Bill it was only necessary at the

trial to introduce the record of what was proved in



the Land Office. The Cou^t will understand that

this is an action by the grantee of the holder of a

certificate of purchaser charging the defendant with

being a trustee and holding the title to the land for

the plaintiff. The main point of controversy, it

may be stated at the outset, between plaintiff and

defendant, is tliis:

The plaintiff contend;^ that in this action to make
out his case all he has to do is to introduce the

record evidence of what took place in the Land De-

partment, including the testimony given there

by the witnesses who testified in behalf of the

original entrymen, who subsequently assigned his

certificate of purchase to other parties through

whom the plaintiff deraigns title. Upon an offer

of introduction of evidence as to what the witnesses

testified to before the Register and Receiver, the

objection was made by the defense that such evi-

dence was incompetent, and tliat it was incumbent

on the plaintiff to produce the witnesses and to

make the same proof in respect to the character of

the land and the various other necessary proofs

which would have been required under the law by

the Land Department of the Government.

The proof was received subject to our objection

and exception, and the upshot of the matter was

that the Court, taking the case under advisement,

finally rendered its decision sustaining Uie view

taken b}^ the defense, and holding that the plaintiff

has not made out its case, and that the defense was

entitled to judgment.

On pagejf/ of this brief will be found the various

allegations of the complaint which stand unsup-

ported by proof, by reason of which the judgment

was pronounced in favor of the defense. It will



therefore be seen that a great many of the state-

ments commencing on page 2 in appellant's brief

under the head of '* Summary of Facts" cannot be

received as being wholly true, unless the Court

holds that the determination of the lower court as

to what really constitutes legal proof be reversed.

There are a number of propositions, which I shall

submit on behalf of the defense, any one of which is

fatal to the cause of the plaintiff in these actions;

but the question which has been most discussed, we
will deal with first—that question is

—

I.

What is the extent of the authoeity of the land

department in reference to the cancellation

of a certificate of purchase?

The case of United States vs. Steenerson, 50 Fed.,

507, presents features sufficiently similar to these to

make it an authoritative exposition of law as to what

is the legal status of the final certificate under

which the plaintiff in these actions by mense con-

veyances claims.

Speaking for the Bench in that case, Circuit

Judge Shiras, now on the Supreme Bench of the

United States, said, "'J'he final certificate by the

Government, acknowledging the payment in full is

not in terms or in legal effect a conveyance of the

lands, it is merely evidence on behalf of the parties

receiving it, in a controversy, involving the title of

the land wherein the person claims adversely to the

United States, such claimant, notwithstanding the

fact that the legal title remains in the United States

may prove that by performance on his part, of the

requisite acts he has become the equitable owner of

the lands and that the United States holds the legal



title in trust for him. But as the claimant in such

case has not received a patent or formal conve3^ance

of the lands and has not become possessed of the title

he is reqitired to shoiv performance on his part, of the

acts which when done, entitle him under the law to

claim a title to the land.
'' When evidence of this kind is offered by the

plaintiff, it is open to the United States to meet it

by proof of any fact or facts, which if established,

will show that the claimant has not become the real

owner of the realty. And if it be true in a given

case that the entry to the land was not made in

good faith, but in fraud of the law, it cei'tainly can

not be said that the claimant has become the equit-

able owner of the land and that the United States is

merely a trustee.'^

Further on in that decision, on pages 509-510 it

is said '' that as the action of the Commissioner is

ex-parte, it is not conclusive, and it is still open to

the claimant or his grantors, to establish a right to

the land by proving a valid entry on his part, or the

performance by him of the acts required to complete a

preemption entry.
'^

The case of the American Mortgage Company
vs. Hopper et als., B4 Fed. Rep., 553, is absolutely

conclusive as to the plaintiff's right to recover in

this action if it is to be held as law.

We conceive that the Court will have no diffi-

culty in reaching the conclusion that it is law, be-

cause it stands unreversed and is sustained by such

reasoning and such an array of authoidties that

make it apparently unassailable; furthermore, it

overrules the two cases cited by the plaintiff and

relied upon by them: Smith vs. Ewing, 23 Fed., 741,

and Wilson vs. Fine, 40 Fed., 52. Both of the cases



Ic^st cited were decided by the late Jud^e Deady, of

Oregon.

It was sought in the American Mortgage case to

invoke the doctrine of store decisis in favor of plain-

tiffs by citing the two cases above cited, but the

Court of Appeals rejected the attempt and over-

ruled the doctrine of the two cases, as the Court

will see upon the perusal of the opinion,

I do not propose to burden this brief with any

very copious quotations from the decision, which is

most painstaking and elaborate, but will give the

Court the sylhibi, which seems to have been pre-

pared by a painstaking reporter and corresponds

exactly with the body of the opinion.

The second paragraph of tlie syllabus is as fol-

lows: "The issuance to a pre-emptor of a final

receipt or certificate of payment by the receiver of

a public land office does not deprive the land office

of control over, or the United States of the title to

the land, and such department may cancel the

entry at any time before a patent is issued when it

is convinced that the entry was fraudulently made,

but subject to the right of the pre-emptor to have

the action of the department reviewed by the

C^ourt."

I have contended all the time in this case that in

this kind of proceeding, when a Government patent

is assailed, that the burden of proof rests upon the

plaintiff, as in other cases, to prove every material

allegation of the complaint denied by the answer;

and that such proof must be made in Court the

same as it was made in the Land Office.

Syllabus 8 of the American Mortgage case is as

follows:

'' When the Land Department cancels an entry
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by a preemptor after the issuance to him of a final

receipt on the ground that the entry was fraudulent

and issues a patent to another, the burden is on such

preemptor or those chiiming under him in an action

to recover the land, to show that the department
erred in adjudging the title tf) the defendant and
that the plaintiff was entitled to a patent under

proof that the entry was valid as against the Gov-
ernment."

The fourth a^dlabus reads:

"A preemptor who makes his payment and re-

ceives his final certificate acquires no vested right

in the land where his entry and certificate are [)ro-

cured by fraud."

We commend this case to the careful perusal of

the Court, and also the same case as it was origi-

nally tried and reported in 56 Fed., 67.

The opinion of Judge Bellinger in the case in the

lower court is one that is evidently the result of

elaborate research. That case is one that, as re-

ported in the lower court and the Court of Appelas,

presents some very strong features in favor of the

plaintiff, which the plaintiffs in this case are wholly

destitute of.

In the American Mortgage case, the facts were

that Waddel entered the hind in dispute and paid

for it, and afterwards, having received his certifi-

cate, he mortgaged it to the plaintiff corporation,

and the latter brought foreclosure and obtained a

sherifi^'s deed—on this state of facts, and after

giving the sheriff's deed, the defendant Hopper
having homesteaded the land and initiated a con-

test, and upon a hearing, it having been proven

that the entry was made b}^ Waddel for the benefit

of another person, the defendant Hopper prevailed,

and in due time a patent was issued to him.



The action then was on the part of the Mortgage

Company against Hopper as trustee, and notwith-

standing the fact that there was no notice to either

Waddel or his grantors the Mortgage Company, when
the testimony was taken, upon which the can-

cel hilion was made, the holding was in favor of

Hopper, the defendant; this would seem to be

violative at first glance of one of the fundamental

principles of law, viz., " tliat no man shall be de-

prived of his estate without having his day in

court," and speaking of that the Court say: " The
Commissioner of a general land office had the

power to supervise the action of the Register and

Receiver and to annul the enti'y made by Waddel if

in his judgment the proofs showed that such entry

was fraudulently made and was attempted to be

sustained by false testimony. But such action of

the Commissioner is not conclusive, and Waddel or

his grantee would still be entitled to establish his

right to the land in question in an3^ court of com-

petent jurisdiction by proving that his entry was

legal and valid and that he had fully performed all

the acts required of him hy the law, to perfect and com-

plete his pre-emption entry. The finding of the Com-
missioner of the General Land Office that the entry

was made for the benefit of another was without

notice to Waddel or appellant—appellant was entitled

to have its duty in court. TJiis it had in the present

suit. The opportunit}^ was afforded it to prove, if it

could, that the entry made by Waddel was in all

respects valid. It made no attempt to show that

this entr}^ was not fraudulent. It rested its case

upon the fact that it was regularly made hy a qualified

pre-emptor; that the land was paid for and the

receipt of the register and receiver of the local land
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office given therefor—and upon these facts con-

tended and still insists that the Commissioner had

no power to cancel the entry on the ground that it

was fraudulently made.

'' The appellees relied upon the patent from the

Government of the United States. The suit is

brouglit to obtain a decree declaring that appellant

is entitled to the patent which was issued to

appellee Hopper. To entitle it to this relief it was

essential for it to show that, if the law had been

properly administered, the title w^ould have been

awarded to it. The suit cannot be maintained

simply upon a showing that the Land Department

erred in adjudging the title to the patentee. These

principles are well settled both in this court and in

the Supreme Court of the United States.''

Citing :
.

Mill Co. vs. Broivn, 59 Fed., :^o,

Bohall vs. Dilla, 114 U. S., 47.

Lee vs. Johnson, 116 U. S., 48.

Further on the Court say: ''In the present case

there is not pretense that any fraud, deception or

imposition was practiced upon the officers of the

land office in obtaining the patent issued to the

defendant Hopper."

Nor is there any pretense that any fraud or im-

position was practiced upon the Government by the

patentees who are here sued.

Further on the Court say, "There was no proof

offered tending to show that Waddel's entry was valid

or was made in good faith."
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Nor is there any proof here offered that the
entries of the entrymen to whom the certificates

of purchase were issued, were in good faith.

" The stipalated facts show that his original entry

was cancelled by the commissioner of the general

land office for the reason that it was made upon
false testimony and was not for his own benefit but

for the benefit of otliei* persons."

The allegations of the complaint liere (Tr., page 4)

are that the commissioner cancelled the certificates

upon the ground that the entries had been made by

and for the benefit of another person.

Resuming the Court say, " The burden of proof

was upon the appellant to show that it was entitled

to a patent, and it was essential for it to prove that

WaddeTs entry was valid as against the Govern-

ment of the United States. The conclusions of the

land department upon the invalidity of Waddel's

entr}^ having been ai'rived at apparently witliin the

scope of its authority, are prima facie correct and
appellant having assailed its correctness, it devolved

upon it to AFFIRMATIVELY SHOW THAT THE CONCLU-

SIONS WERE ILLEGAL AND UNAUTHORIZED. It Cannot

fairly be said that Waddel liad acquired any vested

right to the property."

From the foregoing, which is sustained by abund-

ant authorities, it will be seen that the keenest

ingenuity could Jiot discover any distinction in

principle between the American Mortgage Co. case

and the one at bar.

Tn that case they I'ested upon the record; they

contended when they had shown the due applica-

tion for the entry, the hearing, the payment, the

issuance of the certificate that they had then made
out their case, but the Court held, as we ask this
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Court to hold, that the burden of proof is upon
the plaintiff to show:

—

1. That upon the testimony adduced before the

re|>;ister and receiver, they are ri«litfully entitled

to a certificate; this they must show by original

testimony in the trial of the action.

2. That they must not stop thei-e but go farther

and prove that the patentees in these cases w^ere

guilty of fraud in the proofs made by them under

which they obtained their titles.

In other words, in the language above quoted,

when a patent is sought to be annulled, they have

got to show all the facts that they were called upon

to show before the land office and they must im-

peach the good faith of the parties.

Barling vs. Thompson, 17 Cal., p. 257.

Plaintife in this action not entitled to protec-

tion AS A bona fide purchaser.

It is urged with some degree of apparent earnest-

ness that the plaintiff here is entitled to protection

as a bona fide purchaser.

The cases from which 1 have been quoting leave

that question no longer open to discussion. On page

560 of American Mortgage case 64, Fed. Rep , there

are a great many authorities cited to the effect that

a person taking a certificate of purchase is not en-

titled to the protection claimed.

The language of the Court is as follows:

—

" When appellant purchased the land, he took it

subject to the final action of the land department,

and to such proceedings as might thereafter be had

in the Court to affirm or set aside the rulings of the

officers of the land department in regard thereto.

It ptirchased the land before the issuance of a pat-
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^j^jj * * * ^ j^ therefore obtained by its pur-

chase only an equital)le interest in the land and is

not, for the reason stated, entitled to protection as

a hona fide purchaser."

Citing tlie following cases:

—

Shiras vs. Caig, 7 C ranch, 34.

Vattier vs. Hinde, 7 Pet., 2o2.

Boone vs. Chiles. 10 Pet., 177.

Smith vs. Custer, 8 Dec. Dep. Int., 269.

Root vs. Shields, Woolw., 341.

Fed. Cases, No. 12038.

Randall vs. Ederty, 7 Minn., 450.

Shoufe vs. Griffiths, Wasii., 30, Pac, 93.

This pcaintiff, as grantor of thr entryman, has

no status here as a litigant, there having been

no appeal from the order cancelling the
ENTRY.

In support of this proposition we cite the case of

Buckley vs. Howe, 86 Cal., 596. The fourth sylla-

bus of that case is as follows:

•' Where the application for a homestead entry,

under which the plaintiff claims was rejected and

no appeal was prosecuted from the order of the

register and receiver and no further steps were

taken to secure its approval or to contest the

issuance of the patent to the defendant, who proved

up and paid for the land as a pre-emption claimant,

the plaintiff possesses no right by virtue of his

homestead entry to control the patent or to enforce

a trust therein."

The next syllabus reads:

'* Neither naked possession of the public domain
nor a rejected application for leave to enter it
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under wliatever law it may be made, if the rejection

is acquiesced in and not appealed from, will give

any such right or title as %uill enable tlie claimant suc-

cessfully to attack or control a patent issued by the

Government to another claimant.'" (Italics ours.)

From which it would appear that it is incumbent
upon the defeated contestant in the Land Depart-

ment to pursue his remedy as far as he can in that

department by appeal, and not having done so he

loses all right to control the patent or to enforce a

trust therein.

Further on, on page 601, discussing the law

regarding cases in which the plaintiff ma}^ have the

right to charge the defendant as holding the title

to the real estate in trusty it is said: "In such a

case it is not enough to show that the defendant

was not entitled to have received the patent—plain-

tiff must also show that she herself occupies such a

status toward the property as entitles her to con-

trol the legal title.
""

In the case of Plummer vs. Brown, 70 Cal., 546^

quoting from the opinion, it is said : "To entitle

the alleged owner, however, to such equitable relief

he must show that he occupies such a status as

entitles him to control the legal title; that the

officers who awarded the land to another, to whom
the title was issued pursuant to the judgment, were

imposed upon and deceived by the fraudulent prac-

tices of him in wdiose favor the judgment was given
;

and that they were thereby induced to give the

judsjment in his favor. These things must be

distinctly alleged and clearly proven.'^

In this case a consultation of the allegations of

the bill, page 4 thereof, will show how far short

hey fall of the requirements of ordinary pleadings
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and the rales laid down in the case last above cited.

The complaint says: "Tliat on the 21st day of

Januai'Y, 1896, the Comniissioner of the General

Land Office made an order canceUin<i; the entry and

then ensues the following allegation, which is the

only one in the complaint which in any way tends

to imipeach or challf^nge the validit\^ or rightfulness

of the action of the Land Department in cancelling

the said entry. The allegation is as follows:

"That said order (of cancellation) was so made
and entered by the ('onimissioner of the General

Land Office without any prior notice to your orator

and without any trial or hearing and without any

legal or competent evidence."

It will be noticed that the fads are not alleged as

to what took place before the Land Office, but as a

mere conclusion it is averred that the hearing was

"without legal or competent evidence," without any

showing or pretense wJiatever as to what the evidence

was.

Resuming our notice of the case last above cited,

we desire to call the attention of the Court to cer-

tain other quotations from the opinion: p. 546.

" The coujplaint under considei'ation there con-

tains no sufficient allegations of such issuable facts;

and it does show^ affirmatively that the plaintiff

was not entitled to the relief which he demands.
For it appears that in the contest as to the right to

purchase the land which was the subject of the con-

troversy, there were three issues presented."

The Court goes on to state what issues were pre-

sented and the findings of the Register and Receiver

upon these issues. Resuming, p. 547 :

" But it is contended that the judgment is not

conclusive against the plaintiff, because it was
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rendered upon ^ false and perjured testimony' and
* incompetent and immaterial evidf^nce ' of Brown,
* which the Register admitted, ' notwithstanding

Brown repeatedly refused to submit to cross-

examination/ and ' was prevailed upon by Brown
and his attorneys to give it weight and credence,

notwithstanding it was shovvn by the record to be

false and perjured,' and ' notwithstanding it was

clearly inadmissible under all rules of law and of

courts and clearly incompetent and irrelevant,' and

thereby 'said officers were misled and deceived,

and their judgment biased by said defendant and

his attorneys; and in consequence thereof said land

officers * * * * contrary to the law, and con-

trary to the undisputed facets, thereupon ruled and

decided erroneously, falsely, illegally and in-

equitably that the said Brown was entitled to said

land, and awarded the same to him." *' In these

allegations there is nothing of an issuable character

as to what evidence luas false or iierjured, incoynpetent

and irrelevant, upon wJiicJi a court could judicially de-

termine whether as evidence it was improperly ad-

mitted or illegally considered; nor is there in them
anything which shows what Avas the evidence upon

which the decision was made, or that it was evidence

which did not justify the decision, or showed that

the decision was contrary to law. The allegations

are of a general nature." (Italics ours.)

Thus it will be seen that this Court is asked in

violation of the foregoing principles to hold that the

order cancelling the certificate was illegal and in-

valid upon the bare allegations unsustained by

proof that it w^as made without any ''legal or com-

petent evidence." We take it that such a proposi-

tion is undeserving of any further notice.
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Again in tlie case of Sacramento Savings Bank
vs. Hynes, 50 Cal., 196. the doctrine is stated, as

follows, quoting froni the syllabus:

—

^' If a Register and Receiver of a land office refused

to hear the evidence of a pre-em[)tion claimant, and

allowed another pre emption claimant to the land,

to introduce his testimonv and enter tlie same the

remedy of the first party is by appeal to the Com-
missioner of the General Land Office. He cannot ob-

tain relief in equity.'^ (Our italics.)

On page four of plaintiff's bill, p. 7, Trans., it is

alleged that the order cancelling the entry was

made upon the ** pretended ground " that the entry

had been procured to be made by one Charles E.

Beach, etc. This apparently challenges the suffici-

ency of the evidence introduced before the Register

and Receiver in support of the'proposition that the

entry was not made bona fide for theentryman; then

follows the allegation above referred to, to the effect

that the evidence was " not legal or competent "

—

all of which goes to show that the scheme of the

bill apparently is that this Court is asked to declare

the defendant a trustee of the patent, upon the

ground that the evidence introduced was '' insuffici-

ent " and was " illegal and incompetent "

—

and this

without setting forth the evidence or affording to this

Court a hint as to its character.

In the case of Gale vs. Best, 78 Cal., 235, we are

sharply advised as to the fate of such attempts as

these.

That was an action for the possession oF land by

a defeated contestant in the land office against a

successfal one. The question of fact that was pre-

sented before the Register and Receiver, was as to

the character of the land, whether agricultural or
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mineral. The Register and Receiver held that it

was of a certain character and it was sought in the

action to reopen that question. The Court held

that it was within the exclusive jurisdiction of the

land department to decide that question of fact and
that it was not subject to inquiry in the action.

Quoting from Steel vs. Smelting Co., 106 U. S.,

447, as follows:

"' We have so often had occasion to speak of the

land department, the object of its creation and the

powers it possesses in the alienation by patent of

portions of the public lands, that it creates an un-

pleasant surprise, to find that counsel, in discussirig

the effect to be given to the action of that depart-

ment, overlook our decisions on that subject.

'' That department, as we have repeatedly said,

was established to supervise the various proceedings

whereby a conve3'ance of the title from the United

States to portions of the public domain is obtained,

and to see that the different requirements of the

acts of Congress are fully complied with. Neces-

sarily, therefore, it must consider and pass upon

the qualifications of the applicant, the acts he has

performed to secure the title, the nature of the land,

and whether it is of the class that is open to sale.''

Does not this case afford cause for another ^'unpleas-

ant surprise?"

The proposition advanced is that as to the ques

tion of fact that necessarily arises in the entry of a

portion of the public domain, the decision of the

land department is final and conclusive.

Resuming, the Court says, in Gake vs. Best, supra:

"If intruders upon them could compel him (the

patentee) in every suit for possession, to establish

the validity of the action of the Land Department^
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tind the correctness of its rulings upon matters sub-

mitted to it, the patent, instead of bein<T; a means of

peace and secui'ity would subject his rights to con-

stant and I'uinous litigation/'

There are other portions of this decision which

are highly instructive, to the consideration of which

we commend the ('ourt.

It is claimed by a{)pellant that under no cii'cum-

stances has the Commissioner of the General Land
Office the power to cancel an entry, except upon

notice to the parties interested; to that a number
of cases are cited, among them, Wilson vs. Fine. 14

Sawyer, 224, and Smith vs. Ewing, 56 Sawyer, 56,

which we have shown have been overruled—these

being the two cases by Judge Deady which have

heretofore been made the subject of comment.

None of the cases, we insist, will be found to sus-

tain the contention. But if notice were necessar^^

to the valid cancellation of an entry, where, we •

ask, is the proof in this case that such notice was

not given ?

Notice to plaintiff is not necessary, but the record

fails to show a ivant of it.

We have already shown that the burden of proof

is upon the plaintiff*. They allege on page four of

their bill that the order cancelling the entry was

made without prior notice or without any trial or

hearing and "without an\' legal or competent evi-

dence." Where, we ask, is the proof to sustain these

allegations? They are alleged as being material to

sustain plaintiff^'s action. If they had not been

material they would not have been alleged. Being

alleged, why should they not be proved?

Wliere, we ask, is the proof in this case of the

want of notice? The presumptions are all in favor
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of the regularit}^ of the action of the Rep^ister and

Receiver, a presumption that attends upon all the

acts of public officers, that everything that was

necessary to be done to sustain the validity of

their official acts was done.

In the case of Darcy vs. McCarthy o5 Kan., 722;

12 Pac. , 104, the second syllabus is as follows:

*' The Commissioner of the General Land Office

has supervisory control over the subordinate offi-

cers in the land department, and can revise and

correct their decisions; and where an erroneous

entry made by the Register and Receiver was can-

celled by the commissioner it will be presumed, m
the absence of evidence to the contrary, that it was

done in accordance with the rules governing such

action and upon sufficient evidence."

In the case of Jones vs. Meyer, 26 Pac, Rep. 21*5,

the doctrine is again laid down that a purchaser of

a certificate of purchase is not, within the meaning

of the law, an innocent purchaser. This is a very

interesting decision, and we quote as follow^s from

page 218 :

" The power of supervision given to the secretary

and commissioner is a general one, over all the acts

of the Register and Receiver. There is no excep-

tion made in the matter of issuing final certificates,

and if the position here contended for be the cor-

rect one, to wit., that the commissioner must issue

a patent at once upon the presentation of the certi-

ficate and that issue of the certificate would con-

clude all inquir}^ into matters settled by its issue,

then it would conclude all supervision of the su-

perior officers; and on that reasoning the patent

might as well issue b}^ the local as b}^ the super-

visory officers. I am led to adopt the contrary of
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this reasoning. Besides, any other view would lead

to hopeless conflict between the department and
the courts. Our calendars would be crowded with

land contests, and the action of the department
would be indefinitely postponed.

" The only true doctrine in my opinion is that

announced b3^ the Supreme Court—that the juris-

diction of the Court commences when that of the

department ceases; and that until the patent issues

and while the matter is still pendino; before the de-

partment, the question is not one of private right,

upon which the courts have power to act.

" We are of the opinion that if a pre-emptor

has not complied with the law and procures a final

certificate through fraud or perjury, a purchaser

from him gets no better title than such pre-emptor

obtained, and if such fraud or failure to comply
with the law is established to the satisfaction of

the land department, under its rules and regula-

tions, before patent has been issued, the land de-

partment has the authorit}^ to cancel such certifi-

cate."

In the case of Swigari vs. Walker, 30 Pac. Rep.,

162, we have tlie doctrine reiterated. Quoting from

the decision, page 162, we have the following:

" The only question represented is as to the power

of the United States Land Commissioner to set

aside the entry, and to cancel the final receipt

which has been issued. We have no doubt of the

power of the commissioner. It is not claimed to

have been exercised erroneously or fraudulently,

and if he is w^arranted in taking such action in any

case, it will be presumed to have been regularly

and legally done in this case. The action of the

local land officer is final, but is subject to the
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supervision and control of tlie commissioner and

his superior officer, the Secretary of the Interior.

Until the patent issues, the commissioner, under
the direction of the Secretary, is vested with full

power to review and correct any error in the pre-

ceding steps taken in the disposition of the hind,

and may inquire into and arrest any act of fraud

committed against the Government. Their power

does not end with tlie issue of a final receipt.

"This was practically decided in the case of Darc^/

vs. McCarthy, 85 Kan., 722; 12 Pac. Rep., 104, supra,

and most of the adjudicated cases on the question

sustain that view.

Pierce v.^. France (Wash, st.), 26 Pac. Rep.,

192.

Jones vs. Meyers, (Idaho), 26 Pac. Rep., 215.

Hestres vs. Brennan, 50 Cal., 211.

.
Judd vs. Randall (Minn.), 29 N. W. Rep., 589.

Forbes vs. Driscoll, 31 N. W. Rep., 638.

Vantongeren vs. Hefferemaii (Dak.), 88 N. W.,.

Rep., 52.

Barnards' Heirs vs. Ashleys Heirs, 1 8 How., 45.

Bell vs. Heamey 19 How., 252.

Harkness vs. Underhill, 1 Black, 316.

Marquez vs. Frishie, 101 U. S., 473.

U. S. vs. Schurz, 102 U. S. 878.

Steel vs. Smelting Co., 106 U. S., 447; 1 Sup.

Ct Rep , 889.

Randall vs. Edert, 7 Minn. 450.

Gray vs. Stockton, 8 Minn., 529 (Gil. 472).

Ferry vs. Street {VUxh) 11 Pac. Rep., 571.

"When Swigart purchased the land he was aware

that no patent had been issued, and took it subject

to a re-examination and to the right of the depart-

ment to cancel the entry for sufficient reason. No



21

appeal has been taken from the order of cancellation,

and having been made with authority, Swigart had
110 title to tlie property, and hence the judgment of

the District Court must he afiimed."

The above case was decided in the Supreme Court

of Kansas.

Again in Fernald vs. Winch, 31 Pac. Rep., 665,

the doctrine is re-affirmed. We quote from the

syllabus:

—

"The commissioner of tiie general land office of

the United States has authority to cancel a final

pre-emption receipt, and set aside the entry, before

patent issues thereon; and a mortgagee of the en-

try man, after final receipt is given, and before the

issuance of tlie patent takes his mortgage subject to

this supervisory power of the commissioner and of

tne Secretary of the Intei'ior."

The case of Swigart vs. Walker, above citen, fol-

lowed.

In the case of Sparks vs. Pierce, 115 U. S., 408,

this point is again announced; this case is also re-

ported in Book 29 of the U. Supreme Court Reports,

L. C. P. Co.; opinion by Justice Field. We quote

as follows

—

" To entitle a part\^ to relief against a patent of

the government, he must show a better right to the

land than the patentee, such as in law should have

been respected by the officers of the land depart-

ment and being respected would have given him the

patent. It is not sufficient to show that the paten-

tee ought not to have received the patent. It must
affirmatively appear that the claimant was entitled

to it, and that in consequence of erroneous rulings
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of those officers on the facts existing, it was denied

to him."

Citing

—

Bohal vs. Dilla, 114 U. S., 51.

Applying the above pi'inciple to this case, how,

we ask, has it been shown in this case that the

phiintiff had a better right to the land than the de-

fendant? How is it shown by the plaintiff here

that it had such a right as would have been re-

spected b}^ the officers of the Land Department,

and being so respected it should have given him the

patent?

The only answer to that the plaintiff can give to

this question is, ^'We got our certificate of purchase,

and therefore that gave us the right to the patent."

But the department had decided, as alleged in the

complaint, that the certificate of purchase was ob-

tained by the entryman for the benefit of another

person, and thei'efore was fraudulent and void.

Under the decisions heretofore cited, how has it

been shown that the plaintiff or the entr^^man had

a better right to the patent than the patentee? As

to whether he had or not was a question of fact

determined by the Register and Receiver upon the

testimon}^ adduced; but as to what that testimony

was there is no evidence here by which the Court

can determine whether it was ^'relevant or incom-

petent," and as to the question of fact, viz., as to

whether the entry was made for the benefit of

another person, that question is foreclosed by the

decision of the Register and Receiver and cannot be

adjudicated here—and is not sought to be. As to

what the evidence was, as above stated, we are com-

pletely in the dark—in fact, it is not within the
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scheme of this bill that the character of that evi-

dence should be subjected to criticism and scrutiny

here. The fact is that tlie plaintiff relies upon the

RECORD OF THE CASE, and that is all that we have.

Again, in the case of U. S. vs. Marshal Mining

Co., 129 U. S.. 579 L. Fed., 32,784, we quote from

the syllabus as follows: (Opinion by Justice Field.)

3. '* If the officers of the land department have

acted within the general scope of their power and

without fraud, the patent which has been issued

must remain a valid instrument and the Court will

not interfere unless there is such a gross mistake or

violation of the law which confers their authority

—

as to demand a cancellation of the instrument.

4. Errors and irregularities in entering and pro-

curing title to the public lands ought to be cor-

rected within the land department so long as there

are means of revising tlie proceedings and correct-

ing such errors.

5. A bill in Chancery brought by the United

States to set aside and vacate a patent issued under

its authority is not to be treated as a w^rit of error

or as a petition for a re-hearing in Chancer}^ or as

a retrial of the case with additional proof."

Further on in this decision, we have the follow-

ing:—
''The dignity and character of a patent from the

United States is such that the holder of it cannot be

called upon to prove that everything has been done

that is usual in the proceedings had in the Land

Department before its issuance nor can he be called

upon to explain every irregularity or even impro-

priety in the process by which the patent was pro-

cured.

" Especially is it true where the United States
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On page 14 of the plaintiff's brief tliere are a

number of authorities cited to the effect that the

Government had no power to patent land which

had previousl}^ been sold to anotlier, unless the

V first sale has been legally and properly cancelled;

to that we yield our heai'ty consent; hut in

in the present case there has been a valid prior can-

cellation of the sale or entry.

Some additioxal authorities on the first prop-

osition.

At the hazard of being desultory, I desire to sub-

mit some few additional authorities on a proposi-

tion heretofore discussed.

The case of Bohall vs. Dilla, 114 U. S., reported

also in Book 29, L. E. page 61, reads as follows:

" To charge the holder of a legal title to land

under a patent of the United States as the trustee

of another, and to compel him to transfer the title,

the claimant must present such a case as will show

that he himself was entitled to the patent from the

Government, and that in consequence of erroneous

rulings of the officers of the land department upon

the law applicable to the facts found, it was refused

to him.
" It is not sufficient that there may have been

error in adjudging the title to the patentee; it must

appear that by tlie law properly administered the

title should have been awarded to the claimant."

Smelting Co. vs. Kemp, 104 U. S., 636-47.

Thus again we have it from the highest Court in

the land that in order to prevail against a patentee

the party asking the relief must show, by evidence,
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that to him should the patent rightfull}^ have heen

issued.

The opinion in tlie latter case was hy Justice

Field; and the case it seems originated in Hum-
boldt ('ounl3^

Again in the case of Hosmer vs. Wallace, 47 Cal.,

461, which was reaffirmed in 97 U. S., 575, L. Ed.,

24:1130, the doctrine is announced. *' that the de-

cision of the land department in a case of contest

upon questions of fact is conclusive." The S3dla-

bus of this case careful!}^ summarizes the substance

of the decision, to which, however, we refer the

Court. Syllabus three reads as follow^s:

"In the absence of fraud on their part and of

fraudulent imposition of the officers of the United

States Land Department their determination (Reg-

ister and Receiver) in matters of fact relating to

the entry of land cannot be reviewed by the Courts,

but their determination upon questions of law

may be."

As we have heretofore shown the gravamen
of the plaintiff's bill is that upon alleged in-

competent and irrelevant testimony, the certificate

of entry of the plaintiff's predecessor was cancelled

—but again, we will draw the Court's attention

to the fact that we are not called upon to accept

the unproved allegation of the plaintiff's bill that

the evidence was '' incompetent " or " irrelevant."

It was incumbent upon them to aver and prove

what their evidence ivas, which they did not do.

As to whether the evidence was insufficient or not

involves the determination of the question: " Was
it sufficient to prove the facts at issue?" But as to

that it was a question of fact, which it was within

the exclusive competency, within the principles
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above announced, of the Land Department to de-

termine, and that department having made a find-

ing it is not subject to a review here.

Tlie late case of Gonzalez vs. French, 164 U. S^

338, reported also in the advance sheets of the

opinions of the United States Supreme Courts by

the Law^^er Co-operative Pub. Co. and decided

November 30th, 1896, is still further definitive as

to the law.

This was a case of the filing of an applicant for

the entry of a piece of land having been rejected by

the Register and Receiver. The syllabus is as fol-

lows:

" When a claim to public land has been passed

upon by the proper local officer of the Land Depart-

ment and upon appeal by the Commissioner of the

General Land Office and upon further appeal by

the Secretary of the Interior, and in pursuance of

their decisions a patent has been granted for the

land, a pre-emption claimant in order to recover

tlie land from the patentee must aver and prove

either that the Land Department erred in their

construction of the law or that fraud was practiced

upon its officers or that they themselves were

charged with fraudulent practices."

In the body of the decision, page 96, we have the

following:

"The Register and Receiver was therefore war-

ranted in rejecting the claim of the plaintiff in error,

and at any rate, as she did not appeal from their

decision, to the Commissioner of the General Land

Office she must be deemed to have acqidesced therein and

is 'precluded thereby so long as it remains unreversed.!'
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Recovery of plaintiff precluded by laches.

The entry of the predecessor of the California

Redwood Compan3% in tlie case against Mahan, was
cancelled on June 7, 1889; this action was com-
menced on the first day of December, 1894. being

over five years before a step was taken by the

plaintiff for the enforr^ement of its alleged rights.

Their equity is stale.

In determining the extent and degree of laches

which bar a recovery Federal Courts of equity are

governed by analogy by the Statutes of Limitation

of the State in which the action arose. The Cali-

fornia period of limitation is five years. There is

nothing in any of the circumstances of this case

which warrants the Court in not applying this rule

here.

Whenever a bill shows on its face a want of dili-

gence, and whenever it shows, as these bills do, that

the time has run to such an extent as would consti-

tute a bar under the statutes of limitations, the bill

then must be dismissed, unless reasons are alleged

which will satisfactorily account for the delay in

the institution of a suit.

In the case of Landsdale vs. Smith, 106 U. S.,

391, this doctrine is again stated. The case of

Badger vs. Badger is there cited. In that case the

Court, speaking by Justice Grier, said: ''that a

party who makes an appeal to the conscience of

the Chancellor should set forth in his bill specifi-

cally what were the impediments to an earlier

prosecution of his claim; how he came to be so

long ignorant of his rights and the means used by
the respondent to keep him in ignorance and how
and when he first came by the knowledge of the

matters alleged in his bill, otherwise the Chancellor
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ma3' justly refuse to consider his case on liis own
showing, without inquiry whether there is a de-

murrer or formal plea of the Statute of Limitation

contained in the answer."

Book 27 of the L. Ed., U. S. Repts, page 219.

This principle is too familiar to justify any
elahoration.

In these cases, all of the bills show that more
than five yearj had elapsed after the cause of action

accrued, viz., the cancellation of the entries, before

anything had been done in the way of asserting

the rights of the plaintiffs by action. There is noth-

ing in the bill to excuse the delay—no explanation

<jf what were '' the impediments to an earlier prose-

cution of the claim"—no hint as to why the plain-

tiff slupt so long on its rights. In this view of the

matter, we ask what escape can there be from the

ban of inexcusable laches? And while in our

amended answer, we have set up this plea, under

the authorities last above cited, it does not seem to

have been necessary to have done that.

''A chancellor," in the language of the above de-

cision, "without inquiry as to whether there is a

demurrer or formal pled of the Statute of Limita-

tions contained in the answer, will refuse to con-

sider the case."

In the case of Lang Syne M. Co. vs. Ross, 20 Nev.

140, the Court, speaking by Judge Hawley, uses

the folhjwing language:
" The Statutes of Limitation, wh.ere they are ad-

dressed to courts of equity, as well as to courts of

law, as they seem to be in all cases of concurrent

jurisdiction at law and in equity—to which they

directly appl^'^ seem equally obligatory in each court.
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It has been very justly observed that in such cases

courts of equity do not act so much in analogy to

the statutes as in obedience to them."

2 Storys Eq. Jur. 1520.

Norris vs. Haggin, 28 Fed. Rep. 278, and

authorities there cited.

Hardy vs. Harbin^ 4 Saw., 548.

Norton vs. Meader, Id, 615,

Material alleaaiions of the Bill denied in the ansiuer

and uni^^MaMi at the trial.

We will now call the attention of the Court to a

number of allegations in the plaintiff's bill which
stand unsupported by proof.

1. The allegation as to the citizenship and age

of the entryman.

2. That the entryman has never made any other

application under the Acts of Congress and did not

apply to purchase the land on speculation, but in

good faith for his own benefit, etc.

3. The posting by the Register in his office, for

the period of sixty days, of the notice of the ap-

plication.

4. That the notice was published for sixty days

in a newspaper.

5. That no adverse claim was filed.

6. That the applicant furnished the Register

with satisfactor3^ evidence that the notice had been

published for sixty days in a newspaper nearest to

the location of the land.

7. That the land was chiefly valuable for timber.

8. That the cancellation was made without prev-

ious notice and without any trial or hearing and
without legal or competent evidence.
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9. That at the time of the conveyance to the

plaintiff it was without knowledge or notice that

the entn^Tien had heen acting as a "dummy/'
10. That at the time of the conveyance the en-

trymen claimed to be the If^gal owner, and that

plaintiff received the conveyance in good faith,

believing it to be entirely valid, regular, and honest.

None of the allegations above specified havebeen

proved. The}^ are material allegations, necessary to

be proved in order to entitle the plaintiff to recover

—if they had not been deemed to have been mate-

rial they would not have been inserted in the com-

plaint.

The judgment of the lower Court should be

affirmed.

Respectfully submitted,

BARCLAY HENLEY,
S. V. COSTELLO,

Solicitors for Respondents.














